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QUESTIONS PRESENTED UPON APPEAL 

1. Whether the Court below had jurisdiction of the 
cause of action under Title 33 U.S.C. 317, as amended 
August 1, 1946. 

2. Whether the Court erred in refusing to admit evi¬ 
dence of the rating for compensation made by the Vet¬ 
erans Administration for the sendee-connected disabilities 
of Harvey Andrew Skovgaard, and particularly the rating 
in force on January 29, 1947, the date of the applica¬ 
tions for the National Sendee Life Insurance. 

3. Whether the evidence offered was sufficient to show 
that on January 29, 1947 Harvey Andrew Skovgaard was 
less than totally disabled. 

4. Whether the Court below erred in directing a ver¬ 
dict for the defendant-appellee. 
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Httitpii §>tati's (Enurl of Appeals 

Fob the District of Columbia Circuit 


No. 11,327 


Virginia Skovgaard, Appellant, 


v. 


United States of America, Appellee . 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR THE APPELLANT 


JURISDICTIONAL STATEMENT 

This action was commenced in the United States Dis¬ 
trict Court for the District of Columbia under the provi¬ 
sions of Section 817 of Title 38 of the United States 
Code. 

Judgment was entered against the Appellant on Oc¬ 
tober 10, 1951, (17A) and Notice of Appeal was filed on 
December 3, 1951. (ISA) Jurisdiction of this appeal 
is granted under Title 28, Section 1291 of the United 
Sates Code. 
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STATEMENT OF THE CASE 

This is a suit under the National Service Life Insur¬ 
ance Act as amended (Title 3S Section S02) August 1, 
1946, and Section 817 of Title 38, United States Code, 
as amended August 1, 1946. The complaint alleges (2A), 
that one Harvey Skovgaard enlisted in the United States 
Navy on July 16, 1940, and that he served continuously 
until the date of his honorable discharge therefrom on 
April 26, 1945. The complaint further alleges that while 
in the Naval Service the said Harvey Skovgaard applied 
to the defendant and was granted $1000 National Service 
Life Insurance. (2A) That under the terms of the 
National Service Life Insurance Act he was entitled to 
apply for and be granted additional insurance in the 
amount of $9000. (3A) Harvey Skovgaard died on 

May 6, 1947 and the $1000 policy was paid. 

The original complaint alleged (3A) that while in the 
Naval Service Harvey Skovgaard incurred disabilities 
as the result of his service, and that thereafter and on 
January 29, 1947, the disabilities were rated as thirty 
per cent disabling by the United States Veterans Ad¬ 
ministration. This allegation as to the rating was stricken 
by the Court below upon motion (11 A) and an amended 
complaint was filed (12A). The amended complaint al¬ 
leged that on January 29. 1947. the said Harvey Skov¬ 
gaard made application for $9000 additional National 
Service Life Insurance to the United States Veterans 
Administration: that on the date of the application for 
insurance the said Harvey Skovgaard was then less 
than totally disabled and suffering from a service con¬ 
nected disability, and that he designated the plaintiff, 
his wife, as the beneficiary for the said insurance. 

The amended complaint further alleged that by reason 
of the said application for the said insurance, and the 
meeting of all requirements for the said insurance, the 
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said insurance was automatically granted although no 
policy was issued to the said insured. (13A) 

The amended complaint further alleged that the plain¬ 
tiff was the designated beneficiary under the application 
for the said $9000 National Service Life Policy, and 
proof was offered to show all premiums due and pay¬ 
able were paid to include May 6, 1947 the date of death. 
(27-28A) The amended complaint further alleged that 
the plaintiff filed a claim with the Veterans Administra¬ 
tion for the said insurance and such claim was denied, 
and that a disagreement exists between the plaintiff and 
the United States Veterans Administration as to her 
claim. 

The defendant filed a motion to dismiss the suit upon 
the grounds that the Court below had no jurisdiction. 
(5A) This motion to dismiss upon jurisdictional grounds 
was overruled by Judge Letts. (6A) 

The defendant then filed an answer (6, 7, 8, 9, 10A). 
This answer admitted the application for $9000 National 
Service Life Insurance on January 29, 1947, (8A) but 
alleged that the application was rejected on June 25, 
1947 by the Veterans Administration. The Court will 
note that the rejection of the application was after the 
insured’s death on May 6, 1947. After the answer was 
filed, the defendant moved to strike the allegations of 
the original complaint relative to the 30% rating for 
compensation on January 29. 1947. The Court granted 
this motion (11 A) and the amended complaint was filed 
eliminating only the allegations as to the rating of 30 
per cent for compensation purposes at the time of the 
application for insurance. 

• i 

After the suit was filed, the question of jurisdiction 
of the Court on the claim asserted by the plaintiff was 
heard first by the Commissioner of Veterans Cases, John 
Sullivan, who made his report to the Court. Later the 
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motion to dismiss came on for hearing before Judge 
Letts and the sole question argued was whether the 
Court had jurisdiction to hear and determine the ques¬ 
tions raised in the plaintiff’s complaint. Judge Letts 
overruled the motion to dismiss predicated upon juris¬ 
dictional grounds and approved the report of the Court 
Commissioner in the matter. 

At the close of the plaintiffs case, the defendant’s 
counsel raised the identical question of law decided ad¬ 
versely to the defendant by Judge Letts. (62-S7A) The 
Court overruled Judge Lett’s decision on the question 
of jurisdiction. The Court directed the jury to bring 
in a verdict for the defndant. (S7A) 

This action was predicted upon an amendment to the 
National Service Life Insurance Act of August 1, 1946. 
This amendment which will hereafter be fully discussed 
provided irenerally that where any person who had ac¬ 
tively served in the armed forces between dates of Oc¬ 
tober 8, 1940 and September 2. 1945, and who had in¬ 
curred disabilities which were service-connected, and was 
less than totally disabled, might apply for additional 
insurance to and including $10,000 at any time prior to 
January 1. 1950. Harvey Skovgaard enlisted in the 
Navy on July 16, 1940, and served continuously until 
April 26, 1945: secondly he incurred a disability which 
was service-connected, and for which, it is admitted, on 
January 29. 1947 he was rated 30 % by the United States 
Veterans Administration. (60A) This rating was for 
compensation purposes. During his life time from Janu¬ 
ary 29. 1947, the date of the application for $9000 Na¬ 
tional Service Life Insurance, until Harvey Skovgaard 
died on May 6. 1947. no action was taken on the appli¬ 
cation bv the United States Veterans Administration. 
After his death, the United States Veterans Adminis¬ 
tration. for the first time on June 25, 1947, acted upon 
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the application for insurance. (SA) The Veterans Ad¬ 
ministration then rated Harvey Skovgaard totally dis¬ 
abled for insurance purposes although at no time either 
before or after his death was he ever rated more than 
30% disabled for compensation purposes for the same 
disability, which was nephritis. The fact is that every 
disability from which Harvey Skovgaard was suffering 
was service-connected. 

The plaintiff contends that Harvey Skovgaard having 
met each and every requirement for the procurement of 
insurance, it was automatiaclly granted upon his appli¬ 
cation. That after his death, the defendant cannot by a 
retroactive rating destroy the rights he had when he 
applied for the insurance. The plaintiff further con¬ 
tends that tlie claim sued upon is a “claim” under the 
chapter relating to National Service Life Insurance as 
contemplated by the amendment to that Act of August 
1. 194b. and that die had a right to submit to the jury 

the question of whether on Januarv 29, 1947 Harvev 

• • 

Skovgaard was less than totally disabled even though 
the \ eterans Administration by a retroactive rating made 
after his death had determined that on January 29, 1947 
the veteran was totally disabled. The question involved 
on this appeal i< whether the Court had jurisdiction 
over the claim of the plaintiff, and whether the Court 
erred in refusing to admit the rating of the Veterans 
Administration of .30% at the time of the application for 
the insurance, and whether the evidence itself showed 
that Farvev Skovgaard was less than totally disabled on 
•Tannarv 29. 1947 when he applied for the insurance here¬ 
in sued upon. 
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STATEMENT OF POINTS ON APPEAL 

1. The District Court erred in dismissing the plain¬ 
tiff's cause of action upon the grounds that the court 
was without jurisdiction of plaintiff’s cause of action. 

2. That the court erred in concluding that the plain¬ 
tiff had not submitted proof sufficient to sustain a cause 
of action under the allegations of the complaint. 

3. That the court erred in directing the verdict for 
the defendant and against the plaintiff. 

4. That the court erred in refusing to admit, as evi¬ 
dence. ratings of the official rating boards of the United 
States Veterans Administration showing that the disability 
of Harvey Andrew Skovgaard on January 29. 1947 was 
rated as 30 r r disabled for a disability arising from or 
resulting from the military service of Harvey Andrew 
Skovgaard between the dates of October 8, 1940 and 
September 2. 1945, which evidence showed that Harvey 
Andrew Skovgaard was less than totally disabled on 
January 29. 1947, the date lie applied for $9000.00 of 
National Service Life Insurance. 

5. For other errors apparent of record. 


PERTINENT STATUTES 


Title 38 of the U. S. Code, 

Section 817 — 

Tn the event of a disagreement as to claim arising 
under this chapter, suit may be brought in the same 
manner and subject to the same conditions and limi¬ 
tations as are applicable to United States Govern¬ 
ment (converted) life insurance under the provisions 
of sections 445 and 551 of this title, as amended: 
Provided, That in any such suit the decision of the 
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Administrator as to waiver or non-waiver of pre¬ 
miums under section 802 (n) shall be conclusive and 
binding on the court. Oct. 8, 1940, 11 p.m. E.S.T., 
c. 757, Title VI, Part I, 617, 54 Stat. 1014. 

Title 3S of the U. S. Code, 

Section S17 (as amended)— 

In the event of disagreement as to any claim aris¬ 
ing under this chapter, suit may be brought in the 
same manner and subject to the same conditions and 
limitations as are applicable to the United States 
Government life (converted) insurance under the pro¬ 
visions of sections 445 and 551 of this title. As 
amended Julv 11, 1942, c. 504, 6, 56 Stat. 659; Aug. 1, 
1946, c. 72S, 14, 60 Stat. 7S8. 

Title 3S U.S.C. 

Section S02(c)(2) provides, among other things, that: 

“* * * any individual who has had active service be¬ 
tween October 8, 1940, and September 2, 1945, both 
dates inclusive, shall be granted such insurance upon 
application therefor in writing and upon payment or 
authorization for deduction of premiums and evidence 
satisfactory to the Administrator showing such person 
to he in good health at the time of such application. 
In any case in which application for life or disability 
insurance or for reinstatement of such insurance is 
made prior to January 1, 1950, the Administrator 
shall not deny, for the purposes of this Section or Sec¬ 
tions 803-805, 806-S18 of this title, that the applicant 
is in good health because of anv disabilitv or dis- 
abilities, less than total in degree, resulting from or 
aggravated by such active service. * # (Emphasis 
supplied) 


ARGUMENT AND BRIEF 

The principal question on this appeal is whether the 
Court had jurisdiction over the claim of the plaintiff. 
In order to throw light upon the matter, an examination 
of the statutes authorizing suit is required. 
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'When the National Service Life Insurance Act was en¬ 
acted on October 8, 1940, it contained the following pro¬ 
vision relative to bringing suits on insurance contracts 
issued under the provisions of the Act. 

Title 3S U.S.C. 

Section S17— 


*Tn the event of a disagreement as to claim arising 
under this chapter, suit may be brought in the same 
manner and subject to the same conditions and limi¬ 
tations as are applicable to United States Government 
(converted) life insurance under the provisions of sec¬ 
tions 445 and 551 of this title, as amended: Provided, 
That in any such suit the decision of the Administra¬ 
tor as to waiver or non-waiver of premiums under 
section 802 (n) shall be conclusive and binding on the 
court. Oct. 8, 1940, 11 p.m. E.S.T., c.757, Title VI, 
Part 1, 017, 54 Stat. 1014.” 


This section gave a claimant for National Service Life 
Insurance the same right to bring suit after a disagree¬ 
ment with the Veterans Administration as was contained 
in the World War Veterans Act on contracts of insurance 
granted under the original War Risk Insurance Act of 
October 6, 1917, and the World War Veterans Act of 
June 7, 1924, as amended. 


Under the World War Veterans Act (38 U.S.C. 445), 
the District Courts of the United States had full and 
complete jurisdiction on a claim under a contract of 
insurance. Even though the suit was brought on the so- 
called automatic insurance granted under these Acts, the 
District Courts had jurisdiction. The court and the juries 
in this type of case* determined from the evidence whether 
the insured was permanently and totally disabled. 

Cunningham v. United States, G7 Fed. 2d 714, 5th 
CCA 

Anderson v. United States, 36 Fed. 2d 45, 9th CCA 

United States v. Carlson, 44 Fed. 2d 5, 9th CCA 
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The above cases are cited to show that the Courts held 
that there was broad jurisdiction in insurance matters 
arising under the provisions of the War Risk Insurance 
Act. and the World War Veterans Act. 

Even under these Acts, it was not necessary that a 
policy in fact ever issue. The insurance was in force 
from die date of the application. In other words, under 
the terms of these Acts, all that was necessary for an 
eligible person to obtain insurance was to make the appli¬ 
es‘ion. In fact, insurance was established to be in force 
oven though the application never was received in the 
United Sta'es Veterans Administration, and there was 
no record of application on file. 

See the case of .Jenkins v. United States. 22 Fed. 2d 
569 District Court of Rhode Island, decided on November 
10. 1927. by Judge Tra Lloyd Letts. Judge Letts prior to 
his appointment as Judge was for a number of years 
the Assistant Attorney General in the Department of 
Justice who had charge of war risk insurance litigation 
arising under the War Risk and World War Veterans 
Acts, and no Judge in the United States at that time was 
more familiar with these Acts. 

This background of government insurance is important. 
First, l>ec*auso we are not dealing here with a reinstate¬ 
ment of a policy of insurance, we are dealing with an 
original a*mli"ation for $9000 of National Service Life 
Insurance by an ex-service man fully qualified under the 
law to make the application in question, and who, at the 
time he anplied for the insurance, satisfied every require¬ 
ment necessary to obtain the insurance. 

Section 917 of Title 39 U.S.C. of the National Service 
T.ife Insurance Act was amended on August 1, 1946 to 
read as follows: 
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“In the event of disagreement as to any claim 
arising under this chapter, suit may be brought in 
the same manner and subject to the same conditions 
and limitations as are applicable to the United States 
Government life (converted) insurance under the pro¬ 
visions of sections 445 and 551 of this title. As 
amended Julv 11, 194*2, c. 504, 6, 5G Stat. 659; Aug. 1, 
1946. c. 72S, 14, 60 Stat. 7$S.” 

The Court will note that the word “any” was inserted 
before “claim" and that the amendment also repealed that 
part of the Act which provided as follows: 

« •. p r0 vided. That in any such suit the deci¬ 
sion of the Administrator as to waiver or non-waiver 
of premiums under section S02 (n) shall be conclusive 
and binding on the court.” 

Section S02 of Title 3S U.S.C. was likewise amended 
on August 1, 1946. and provided as follows: 

“* * # any individual who has had active service 
between October S, 1940, and September 2, 1945, both 
dates inclusive, shall be granted such insurance upon 
application therefor in writing and upon payment or 
authorization for deduction of premiums and evidence 
satisfactory to the Administrator showing such per¬ 
son- to he in good health at the time of such applica¬ 
tion. In any case in which application for life or 
disability insurance or for reinstatement of such in¬ 
surance is made prior to January 1, 1950, the Ad¬ 
ministrator shall not deny, for the purposes of this 
Section or Sections S03-S05, S06-S1S of this title, that 
the applicant is in good health because of any dis¬ 
ability or disabilities, less than total in degree, result¬ 
ing from or aggravated by such active service. * * # ”. 
(Emphasis supplied) 

The Appellant contends that the foregoing amendments 
gave the Court below jurisdiction of any “claim” arising 
under the National Service Life Insurance Act. 

The word “chapter" is contained in the section, and 
chapter covers each and every section of the National 
Service Life Insurance Act, and its amendments. 
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The claim of the plaintiff is predicated upon Section 
802 (c) Title 3S U.S.C., as amended August 1, 1946, 
supra, and the fact, that the application for the insurance 
was made by Harvey Skovgaard prior to January 1, 
1950. 

Harvey Skovgaard complied with every provision of 
this amendment of the Act. He served between the dates 
specified in the Navy. He tendered the proper premiums. 
He filed his application prior to January 1, 1950. He 
was less than totally disabled on January 29, 1947, being 
rated at that time as 30% disabled from Nephritis defi¬ 
nitely held to be due to or incident to his Xaval Service. 
The application was not rejected in his lifetime by the 
Veterans Administration. The plaintiff as the designated 
beneficiary had a right to file suit and make a showing 
that on January 29, 1947 when the application was made 
that Harvev Skovsraard was then less than totallv dis- 
abled. His only disability was that of nephritis, and the 
United States Supreme Court in the case of United 
States v. Spaulding. 293 IT. S. 49S, 79 L. Ed. 617, held 
that Nephritis was not a total disability. 

The amendment of August 1, 1946 inserted the word 
‘‘any” before claim, and the Appellant earnestly contends 
that the amendment covers every possible claim arising 
under the chapter. The Court will also note that under 
Title 38 U.S.C. 445 suit is authorized in the event of a 
disagreement as to a claim, including claim for refund of 
premiums under a contract of insurance, the amendment 
of August 1, 1946 to the National Service Life Insurance 
Act authorizes suit “on any claim arising under this 
chapter 

The insertion of the word “any” before claim is signifi¬ 
cant. This word has been judicially defined any number 
of times by the Courts. IVords & Phrases Judicially de¬ 
fined (New Ed.) Vol. 3, pages 529-548. 
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In construing the word “any”, it is equivalent to 
and has the force of “every” or “all”. 

(Roedler v. Vandalia Bus Line, 2S1 ILL. App. 
520) 

The word “any” is defined it as synonomous with 
“either” and is given full force of “every” or “all”. 
General statute providing for assessment of taxes by 
any court repeals local statute providing schedule of 
discounts and penalties for payment of taxes. 

(Southern Railwav v. Gaston Countv, 15S SE 4S1, 
483, 200 XC 780) 

The word “anv” shall be construed as “anv or all”. 

(Coelho v. * Trucked, 48 PAC. 2d 697, 703 9 
CALIF. App. 2d 47) 

Statute relative to inspecting and copying of any 
books, records, papers or documents respecting elec¬ 
tions or registration of voters does not impose duty 
but merely confers authority on superintendent of 
election to examine books: word “any” being used in 
comprehensive sense of “all”. 

(Ferguson v. Brogan, 171 ATL. 6S5, 686, 112 
XJL 471) 

The words “any claim” has been construed by the 
Supreme Court of the United States. In the case of 
United States v. Yellow Cab Co.. Supreme Court of 
the United States held that the Federal Tort Claims 
Act waiving governmental immunitv from suit on 
“any claim against the United States * # * on account 
of personal injury” includes claims for contribution 
which would be due from the Government if the Gov¬ 
ernment were a private individual. 

(U. S. v. Yellow Cab Co.. App. DC & PA.. 71 
S. Ct. 399. 403, 340 US 543, 95 L. Ed. 523) 

In the above case, the Supreme Court said, “the 
words, “any claim against the United States on ac¬ 
count of personal injury” (Emphasis Supplied) are 
broad words in common usage that are not words of 
art.” 

It is therefore respectfully submitted that the Court 
below had jurisdiction over the claim of the Appellant. 
For many years the juries of this country have deter¬ 
mined whether an insured under a government insurance 
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policy was permanently and totally disabled, and there 
would be no more difficulty in having such juries deter¬ 
mine the fact of total disability. The only issue in this 
case, other than the jurisdictional question, is whether 
Harvey Skovgaard on January 29, 1947 was less than 
totally disabled. 

The Appellee will probably contend that a policy had 
to be issued. The Appellant contends that the issuance 
of the policy was not important to bind the defendant. 
The general rule is that ordinarily the execution of a 
policy of insurance is not essential to the effectation of a 
contract formed by agreement of the parties, and the 
validity of a policy or certificate constituting a contract 
between the parties thereto cannot be destroyed by the 
adoption of some impractical scheme for the execution of 
the contract. 

29 Am. Juris. Par. 14(1, page 162 

In this case the defendant offered to insure those falling 
within a certain class of persons, namely those who had 
served their country in the armed forces between the 
dates specified, and who were less than totally disabled. 
The application of Harvey Skovgaard was an acceptance 
of that offer, and the contract was complete when he sub¬ 
mitted his application and paid the requisite premiums. 

There is very little authority on the question of juris¬ 
diction raised upon this appeal. The Appellant depends 
and rests her case upon the express language of the 
statute giving jurisdiction to the Courts on “any” claim 
arising under the chapter relating to National Service 
Life Insurance. 

The case of Gamez v. United States , 95 Fed. Supp. 656 
is somewhat in point. In that case, the suit was brought 
upon another amendment to the National Service Life 
Insurance Act of August 1, 1946. This amendment pro- 
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vided that any person in the active service between Oc¬ 
tober S, 1940 and September 2, 1945, who, while doing full 
military duty, made application for National Service Life 
Insurance and which was not granted on account of health 
condition, shall have deemed to have granted such insur¬ 
ance. This amendment was to cover applications for in¬ 
surance made by men some of whom were on the fighting 
front doing full military duty and yet were denied insur¬ 
ance. Many of such men were killed in action. The 
United States in that case defended upon *he grounds 
that “no policy" in fact was ever issued. But the Court 
said that the applicant for the insurance met all of the 
requirements of the statutory provision. The government 
in that case also defended upon the grounds that suits 
were contemplated only on “claims under a contract of 
insurance*’. The Court said that there was no merit in 
that defense. This case furnishes authority for the Ap¬ 
pellant’s contention in this case. 

TEE COURT ERRED IN REFUSING TO ADMIT THE 
RATINGS OF THE VETERANS ADMINISTRA¬ 
TION ON THE COMPENSATION CLAIM OF HAR¬ 
VEY SKOVGAARD. 

The Appellant earnestly contends that the ratings of 
the United States Veterans Administration on the com¬ 
pensation claim of Harvey Skovgaard should have been 
admitted in evidence. It was admitted that on January 
29. 1947. the date of the application for insurance, that 
Harvey Skovgaard was ra^ed 30% for compensation pur¬ 
poses, and that his disability was nephritis, and that all 
of his disabilities were sendee-connected. The only rating 
schedule for evaluating a degree of disability on a per¬ 
centage basis less than a total disability used by the 
United States Veterans Administration is the rating 
schedule for compensation claims. There could arise cases 
where the disabled veteran could have a disability which 
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was service-connected, and one which was not service- 
connected. We are not dealing with that kind of a situa¬ 
tion. The rating for the degree of the disability of 
nephritis was clearly admissible as an admission against 
interest in view of the applicable facts in this case. The 
distinction between ratings for compensation and insur¬ 
ance based on a case where all of the disabilities are 
sen-ice-connected is purely fictional. In the first five years 
of the Bureau of War Risk Insurance, and the Veterans 
Bureau its successor, there was no distinction between the 
ratings, thus a disabled veteran given a rating of perma¬ 
nent and total for compensation purposes by an author¬ 
ized board was automatically entitled to receive payments 
under his government insurance contract if the same was 
in force on the date of the permanent and total disability. 

There is no hard and fast rule for the admission in 
evidence of ratings for compensation purposes. 

Taylor v. United States, 71 Fed. 2d 70, 5th CCA. 

Prevette v. United States, 6S Fed. 2d 112, 4th 
CCA. 

The Courts have even held that where insurance was 
revived under Title 38 U.S.C. 510, that the United States 
Veterans Administration could not after the maturity of 
such insurance and by a retroactive rating, in the absence 
of fraud, destroy rights created by the compensation 
ratings. 

United States v. Kearn, 115 Fed. 2d 552, 10th 
CCA. 

United States v. Florian, 114 Fed. 2d 990, 7th 
CCA. 

The rating of the veteran, Harvey Skovgaard, was suf¬ 
ficiently tied in with the question of whether he was totally 
disabled as to make the evaluation which one arm of the 
Veterans Administration had placed on his disability ad¬ 
missible in evidence. Particularly when the only disabil- 
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i»y was that of nephritis which was service-connected. It 
simply meant, that one division of the Veterans Adminis¬ 
tration on the same evidence held him to be 30% disabled, 
while another division on the identical evidence found, 
after his death, that lie was totally disabled on the perti¬ 
nent date in question. 


HARVEY SKOVGAARD WAS NOT TOTALLY DIS¬ 
ABLED ON JANUARY 29, 1947 WHEN HE FILED 
HIS APPLICATION FOR S9000 OF NATIONAL 
SERVICE LIFE INSURANCE. 


Harvey Skovgaard was suffering from Nephritis on 
January 29. 1947. He had been employed in the Veterans 
Administration office m Seattle. Washington until Janu¬ 
ary. 1947. ( 23 .\) IT" entered vocational training in Janu¬ 
ary, 1947 at the University of Washington. (23A) Dur¬ 
ing the year 1946. he was playing baseball, and was 
pitcher on the ball team of the Veterans Administration 
force, and pitched a full .came. (25A) He worked con¬ 
tinuously, full time, in the early part of January, 1947, 
and then part-time because he was going to school. (26A) 
He was not in a hospital bed any time up to January 29, 
1947. (25A) He had not been in a hospital from the date 
of his discharge in April, 1945 until he went in the hos¬ 
pital in February. 1947. (29A) The Thursday before he 
died. Harvey Skovgaard was in fine spirits. (31 A) and 
the plaintiff and her husband had discussed the possibil¬ 
ity of his coming home within a few days. (31 A) He had 
walked down to the park about two blocks and was an out¬ 
patient that day. Saturday following he took a turn for 
the worse with convulsions. (32A) 


The government has always taken the position that 
nephritis is not a total disability. This is true even 
though it may be incurable. 

United States v. Wilfore, 66 Fed. 2d 255, 2d 
CCA. 
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In the case of United States v. Spaulding, 293 U. S. 
49S, 79 L. Ed. 617, supra, government counsel convinced 
the United States Supreme Court that a veteran who was 
suffering from Chronic Nephritis associated with other 
disabilities was not totally disabled, and this decision re¬ 
versed the holding of the Fifth U. S. Court of Appeals, 
6S Fed. 2d 656. 

All that Harvey Skovgaard was suffering from was 
nephritis. There was ample evidence before the Court 
below that he was not totally disabled on January 29, 
1947. That issue should have been submitted to the jury. 

CONCLUSION 

For the reasons herein stated judgment in this case 
should be reversed, and this cause should be remanded 
for trial of the issue of fact involved. 

Respectfully submitted, 

Claude L. Dawson 
Attorney for the Appellant 
917 15th St., N. W. 
Washington, D. C. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Virginia Skovgaard, Marion, North Dakota, Plaintiff, 

v. 

United States of America, Defendant. 

Civil Action No. 4754-4S 

Suit Upon A Xational Service Life Insurance Polici) 

The plaintiff for her cause of action complains of the 
defendant and alleges: 

1. That the plaintiff is a citizen of the United States, 
and a resident of the State of North Dakota, and that she 
brings this suit against the defendant under the provisions 
of the National Service Life Insurance Act. 

2. The plaintiff alleges that one Harvey Skovgaard 
enlisted in the United States Navy on July 16, 1940, and 
that he served continuously until he was honorably dis¬ 
charged therefrom on April 2S, 1945. 

3. That the said Harvey Skovgaard while in the Naval 
service as alleged in paragraph 2 hereof incurred dis¬ 
abilities as the result of his naval service, and that there¬ 
after and that on January 29, 1947, the disabilities were 
rated as thirty per cent disabling by the rating board and 
officials of the United States Veterans Administration. 

4. That while in the Naval service of the United States 
as alleged in paragraph 2 hereof, the said Harvey Skov- 
annrd applied only for $1000.00 of National Service Life 
Insurance, although under -the terms of the National Serv¬ 
ice Life Insurance Act he was entitled to applv for, and 
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be granted insurance in an amount not exceeding $10,- 
000.00 of such insurance. 

5. That by reason of an amendment to the National 
Service Life Insurance Act of August 1, 1946, the said 
Harvey Skovgaard suffering from a service connected 
disability, and being rated less than totallv disabled bv 
the official rating boards of the United States Veterans 
Administration was entitled to apply for and be granted 
an additional $9000.00 of National Service Life Insurance 
upon application, and the payment of the requisite 
premium. 

202 6. That on Januarv 29. 1947, the said Harvev 

* * • 

Skovgaard being then rated less than totally dis¬ 
abled for his service connected disability, applied to the 
proper officials of the United States Veterans Administra¬ 
tion for issuance of a $9000.00 National Sendee Life In¬ 
surance policy, and tendered with said application suf¬ 
ficient premiums therefore, but that notwithstanding the 
fact that the said Harvey Skovgaard was entitled under 
the National Service Life Insurance Act to have been 
granted the said $9000.00 insurance policy, the officials of 
the United States Veterans Administration failed or re¬ 
fused to issue the said $9000.00 policy, and now so fail 
and refuse to do so. 

7. The plaintiff further alleges that in the application 
for the said $9000.00 National Service Life Insurance pol¬ 
icy, the said Harvey Skovgaard designated the plaintiff, 
hi« lawful wife, as the beneficiary thereof, and that she 
continued as such beneficiary until the date of the death 
of Harvey Skovgaard on May 6, 1947. 

S. The plaintiff further alleges that under the provi¬ 
sions of the amendment to the National Service Life In¬ 
surance Act of August 1, 1946, the said Harvey Skovgaard 
was automatically granted upon his application and the 



payment of premiums an additional $9000.00 National 
Service Life Insurance Policy although in fact such policy 
was never delivered to him. The plaintiff further alleges 
that the said $9000.00 National Service Life Insurance 
policy automatically granted to Harvey Skovgaard pro¬ 
vided among other things that if he should die while the 
same was in force and effect, the said policy would ma¬ 
ture. and become payable to the designated beneficiary in 
monthly installments according to the age of the benefici¬ 
ary at the time of maturity. 

9. The plaintiff further alleges that after the death of 
her husband on May fi. 1947, she filed a claim in writing 
with the United States Veterans Administration wherein 
and whereby she claimed as beneficiary the proceeds of 
the said $9000.00 National Service Life Insurance policy 
but that the said claim was in all things denied, that there 
is now a disagreement as to such claim between the plain¬ 
tiff and the United States Veterans Administration. 

10. The plaintiff further alleges that she was born on 
May 19, 1922. and that on the date of the maturity of 
the said policy of National Service Life Insurance on 

May 6, 1947, she was 24 years of age. 

2011 11. The plaintiff alleges that with the applica¬ 

tion of the said Harvey Skovgaard for the said 
$9000.00 National Service Life Insurance, sufficient prem¬ 
iums were tendered to pay all premiums due and payable 
on said policy, or the tender of premiums were waived 
by the total disability of the said insured, and that the 
said $9000.00 National Service Life Insurance policy ap¬ 
plied for by the said Harvey Skovgaard was in full force 
and effect on May 0. 1947. when it matured according to 
its terms by the death of the said insured. The plaintiff 
further alleges that there is now justly due and owing 
to the plaintiff from the defendant, monthly installments 
of insurance in the amount of $49.59. each, for each and 
everv month from Mav 0. 1947. until date of judgment. 







and in the future until 240 monthly installments have 
been paid. 

12. The plaintiff further alleges that since the defend¬ 
ant has not paid this just claim it has been necessary for 
her to employ counsel to bring this action, and that she 
has employed C. L. Dawson, a member of the bar of this 
Court, to institute this action, and that he is entitled to 
a reasonable attorney’s fee for his services which plaintiff 
alleges to be ten (10%) per cent of the amount which the 
plaintiff may recover as to the result of this action. 

WHEREFORE, the plaintiff prays for judgment against 
the defendant for monthly installments of $49.59 each 
for each and every month from May 6, 1947 to date of 
judgment, and asks the Court to fix and allow to her 
counsel of record a reasonable attorney’s fee not exceed¬ 
ing ten (10%) per cent of the amount which she may 
recover by reason of this action. 

/$/ Virginia Skovgaard 
Virginia Skovgaard 
Plaintiff. 

• • • • 

205 Filed Jan IS 1949 Harry M. Hull, Clerk 

Motion To Dismiss 

Comes now the defendant, the United States of Amer¬ 
ica, and moves the court to dismiss the above-entitled 
action upon the following grounds, to wit: 

1. The complaint fails to state a claim against the 
United States upon which relief can be granted. 

2. The court is without jurisdiction to review the find¬ 
ing made by the Veterans Administration that the de¬ 
ceased insured, Harvey Skovgaard, was totally disabled 
on January 29, 1947, the date on which he made application 
to the Veterans Administration for the issuance of a 
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$9,000 policy of National Service Life Insurance (Section 
11a, Title 38, U.S.C.A.). 

3. The facts alleged in the plaintiff’s complaint do not 
bring the action within the purview of Sections 445 and 
SIT of Title 38, U.S.C.A. 

/s George Morris Fay 
George Morris Fav 
United States Attorney 


207 Filed Oct 20 1949 Harry M. Hull, Clerk 

Order Overrulin'! Motion To Dismiss 

The motion to dismiss the complaint in this cause com¬ 
ing on to be heard bv the Court the 21st dav of October. 
1949. and the Court having heard the argument of coun¬ 
sel, and being fully advised in the premises, it is this 26th 
day of October, A.D. 1949, 

ORDERED, that the motion to dismiss this action be, 
and the same is, hereby overruled, with leave to the de¬ 
fendant to plead to the complaint. 

's/ F. Dickinson Letts. 

District Judge. 

t • • t 

208 Filed Oct 31 1949 Harry M. Hull, Clerk 

An&iver 

Comes now the defendant, the United States of Amer¬ 
ica. by George Morris Fay. United States Attorney in and 
for the District of Columbia. D. Vance Swann and Onan 
A. Hydrick, Attorneys. Department of Justice, and for 
answer to the complaint filed herein says: 
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I 

The defendant, upon information and belief, admits the 
allegations contained in paragraph 1 of the complaint. 

II 

The defendant admits the allegations contained in para¬ 
graph 2 of the complaint. 


Ill 

The defendant admits the allegation of paragraph 3 
of the complaint that on January 29, 1947, the disabilities 
of the insured were rated as 30% disabling by the rating 
board and officials of the United States Veterans Adminis¬ 
tration, but, in further answer to the said allegation, the 
defendant says that this rating was for pension or com¬ 
pensation purposes only and is wholly irrelevant, imma¬ 
terial, and forms no part of a claim against the defendant 
for insurance benefits under applicable law. and the de¬ 
fendant moves that this allegation be stricken. The other 
allegations of this paragraph are denied. 

209 TV 

The defendant denies the allegations contained in para¬ 
graph 4 of the complaint, except it is admitted that the 
deceased insured, Harvey A. Skovgaard. was eligible to 
apply for insurance in a sum not exceeding $10,000. Fur¬ 
ther answering, the defendant says that the deceased in¬ 
sured, Harvey A. Skovgaard. while in the military service, 
applied for and was granted a 20-Payment Life policy 
of United States Government Life Insurance, Xo. K-l 
159 015, in the amount of $1,000, effective October 1, 
1940: that the said contract was in force and effect on 
the date of death of the insured: that the proceeds of 
the said policy have been awarded to the designated 
beneficiary, Virginia Skovgaard. plaintiff herein, in 
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monthly installments of $5.75, each, commencing May 6, 
1947, the date of death of the insured, and that such pay¬ 
ments will continue until this obligation of the defendant 
has been fully discharged. 


V 

The defendant denies the allegations contained in para¬ 
graph 5 of the complaint, except it is admitted that the 
said Harvey A. Skovgaard was entitled to apply for and 
be granted a policy of National Service Life Insurance in 
a sum not to exceed $9,000, under and by virtue of the 
provisions of Section S02(c) (2), Title 3S, U.S.C.A., pro¬ 
vided the Administrator of Veterans Affairs determined 
that the requirements of the said section were met. 

VI 

Answering the allegations contained in paragraph 6 of 
the complaint, it is admitted that the deceased insured, 
Harvey A. Skovgaard. on January 29, 1947, executed Vet¬ 
erans Administration Insurance Form No. 350, entitled 
“Application for National Service Life Insurance,” which 
application was received in the Veterans Administration 
on February 4. 1947: that with the said application he 
tendered premiums in the amount of $15.S4: that 
210 the said application was submitted for a policy of 
insurance in the sum of $9,000, under and by virtue 
of the provisions of Section 802(c)(2), supra, and for total 
disability insurance for the same amount, under and by 
virtue of the provisions of Section $02(v)(l). Title 38, 
U.S.C.A., but says that this application was rejected by 
the Veterans Administration on June 25. 1947, because of 
a finding by the said Administration that the applicant 
was on January 29, 1947. totally disabled and. therefore, 
did not meet the requirements of the said section with 
respect to his entitlement to have a policy of insurance 
issued to him. Further answering, the defendant says that 







the other allegations of this paragraph are wholly irrele¬ 
vant, immaterial, and form no part of a claim against the 
defendant for insurance benefits under applicable law and 
moves that they be stricken. 

VII 

The defendant admits the allegations contained in para¬ 
graph 7 of the complaint. Further answering, the de¬ 
fendant says that the deceased applicant elected to have 
the proceeds of the said insurance paid in a lump sum. 

VIII 

The defendant denies the allegations contained in para¬ 
graph $ of the complaint. 


IX 

The defendant admits the allegations contained in para¬ 
graph 9 of the complaint. 


X 

The defendant is without knowledge or information suf¬ 
ficient to form a belief as to the allegations of paragraph 
10 of the complaint and, therefore, denies the same. 

XI 

Answering the allegations of paragraph 11 of 
211 the complaint, the defendant admits that the appli¬ 
cant tendered with the said application for insur¬ 
ance premiums for two months, aggregating $15.84, but 
by reason of the rejection of the said application, as set 
forth in paragraph VI hereinabove, the defendant stands 
ready and willing to refund the said amount to the person 
entitled thereto. The remaining allegations of this para¬ 
graph are denied. 
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XII 

The defendant admits the allegations contained in para¬ 
graph 12 of the complaint, except it says that the amount 
of an attorney’s fee, in the event the plaintiff recovers, is 
for the determination of the court, under and by virtue 
of the provisions of Section 551, Title 3S, U.S.C.A. 

The defendant denies each and every allegation of the 
complaint not herein specifically admitted. 

WHEREFORE, the defendant prays: 

1. That this action be dismissed. 

2. That it have its costs and such other and further 
relief as may to the court seem just and proper. 

/ s/ George Morris Fav 
George Morris Fav 
United States Attorney 

• • t • 

213 Filed Aug 21 1951 Harry M. Hull, Clerk 

Defendant’s Motion To Strike Certain 
Portions of Plaintiff’s Complaint 

Comes now the defendant, the United States of Amer¬ 
ica, by and through its counsel. George Morris Fay, 
United States Attorney in and for the District of Co¬ 
lumbia, Onan A. Hydrick and Joseph A. Lowther. At¬ 
torneys. Department of Justice, and moves the court to 
strike the allegations contained in paragraphs 3 and 6 
of the complaint that the plaintiff was rated less than 
totally disabled by the official rating boards of the Veter¬ 
ans Administration for his service connected disability. 
Defendant says that such ratings were for pension or com¬ 
pensation purposes only, and are thus wholly irrelevant, 
immaterial, and form no part of the claim against the de- 
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fendant in the present suit, and that evidence of such 
ratings is not admissible to prove degree of disability for 
purposes of National Service Life Insurance as more fully 
appears in the Memorandum of Points and Authorities 
which is attached hereto and made a part hereof. 

/s/ George Morris Fay 
George Morris Fay 
United States Attorney 

• * • • 

230 Filed Oct 3 1951 Harry M. Hull, Clerk 

Order 

The defendant having moved to strike the allegations 
in paragraphs 3, 5, and 6 of the plaintiff’s complaint that 
the deceased veteran, Harvey Skovgaard, was rated less 
than totallv disabled bv the official rating boards of the 
Veterans Administration for sendee connected disability 
on grounds that said ratings were for compensation pur¬ 
poses only and form no part of the complaint on a policy 
of National Service Life Insurance: the plaintiff having 
appeared in opposition to said motion by and through her 
counsel Claude L. Dawson, Esquire; the defendant having 
appeared in support of said motion by and through its 
counsel Joseph A. Lowther, Esquire, Attorney, Depart¬ 
ment of Justice; both plaintiff and defendant having sub¬ 
mitted written briefs and oral arguments; and the court 
being well and fully advised in the premises, now therefore 
it is 

ORDERED, ADJUDGED AND DECREED, that the 
motion of the defendant be and the same hereby is in all 
things sustained with leave for the plaintiff to amend the 
complaint. 
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Done at 
1951. 


Washington, D. C., this 3rd day of October, 

s/ F. Dickinson Letts 

Judge of ihe United States District 
Court for the District of 
Columbia. 


231 Filed Oct 4 1951 Harry M. Hull, Clerk 

Amended Complaint 

The plaintiff for her cause of action complains of the 
defendant and by way of amended complaint alleges: 

1. Re-alleges all of paragraph 1 and 2 of the original 
complaint as full as if set forth at length herein. 

2. That the said Harvey Skovgaard, while in the Naval 
Service as alleged in paragraph 2 of the original com¬ 
plaint, incurred disabilities as the result of his naval 
service which said disabilities were rated for insurance 
purposes by the Veterans Administration as resulting 
from or aggravated by the naval service. 

3. Re-alleges paragraph 4 of the original complaint 
as fully as if incorporated at length. 

4. That by reason of an amendment to the National 
Service Life Insurance Act of August 1, 1946, the said 
Harvey Skovgaard suffering from a disability resulting 
from and aggravated by such active service and being 
less than totally disabled therefrom, was entitled to apply 
for and be granted an additional $9000.00 of National 
Service Life Insurance upon application and the payment 
of the requisite premium. 

5. That on January 29, 1947, the said Harvey Skov¬ 
gaard, being then less than totally disabled for disabili- 


13 A 


ties resulting from and aggravated by such active service, 
applied to tlie proper officials of the United States Vet¬ 
erans Administration for issuance of a $9000.00 National 
Service Life insurance .Policy, and tendered with the said 
application sufficient premiums therefore, but notwith¬ 
standing the fact that the said Harvey Skovgaard was 
entitled under the National Service Life Insurance Act 
to have been granted the said $9000.00 policy, the officials 
of the United States Veterans Administration failed 
232 or refused to issue the said $9000.00 policy, and 
now fail and refuse to do so. 

(j. Re-alieges paragraph 7 of the original complaint as 
fully as if incorporated at length. 

7. The plaintiff further alleges that under the provi¬ 
sions of the amendment to the National Service Life In¬ 
surance Act of August 1, 1946, the said Harvey Skov¬ 
gaard was automatically granted, upon his application of 
January 29, 1947 and the payment of premiums, an addi¬ 
tional $9000.00 National Service Life Insurance policy, 
although in fact said policy was never delivered to him. 
The plaintiff further alleges that the said $9000.00 Na¬ 
tional Service Life Insurance policy automatically granted 
to Harvey Skovgaard, provided among other things, that 
if he should die while the same was in force and effect, 
the said policy would mature and become payable to the 
plaintiff his designated beneficiary in monthly install¬ 
ments commencing with the date of death. 

8. The plaintiff further alleges that after the death of 
her husband on May 6, 1947, she filed a claim in writing 
with the United States Veterans Administration wherein 
and whereby she claimed as beneficiary the proceeds of 
the said $9000.00 National Sendee Life Insurance policy, 
but that the said claim was in all things denied, and that 
a disagreement existed between the plaintiff and the 
United States Veterans Administration prior to the insti¬ 
tution of this action. 
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9. The plaintiff further alleges that she was born on 
Mar 19, 1922, and that on the date of the maturity of the 
said policy of National Service Life Insurance on May 
6, 1947, she was 24 years of age. The plaintiff further 
alleges that all premiums due and payable on said policy 
were tendered and paid from the date of application to 
the date of the maturity of the said policy. That the 
plaintiff has elected to receive payment under the said 
$9000.00 National Service Life Insurance policy in month¬ 
ly installments of $22.06 each for each $1000 of insurance 
and for 4S installments from May 6, 1947, or a total 

monthly installment on said policy of $198.54, or a 
233 total of $9,528.92, and that the plaintiff is entitled 
to have and recover from the defendant by reason 
of this action the sum of $9,528.92. 

10. Re-alleges paragraph 12 of the original complaint 
as fully as if incorporated herein at length. 

WHEREFORE, the plaintiff prays for judgment 
against the defendant for the sum of $9,528.92 and asks 
the Court to fix and allow to her counsel of record a rea¬ 
sonable attorney's fee of ten (10%) per cent of any 
amount that she may recover by reason of this action. 

/s/ Claude L. Dawson 
Claude L. Dawson 
Attorney for the Plaintiff 
917 loth St., N. W. 
Washington 5, D. C. 


234 Filed Oct 5 1951 Harrv M. Hull, Clerk 

Defendant’s Answer to Plaintiff’s Amended Complaint 

Now comes the defendant, the United States of Amer¬ 
ica. by its counsel George Morris Fay, United States 
Attorney in and for the District of Columbia, D. Vance 
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Swann and Joseph A. Lowther, Attorneys, Department 
of Justice, and for answer to the plaintiff’s amended com¬ 
plaint filed herein says: 

First Defense 

That the amended complaint should be dismissed be¬ 
cause it fails to state a cause of action within the juris¬ 
diction of the court and upon which relief can be granted. 

Second Defense 

I 

Answering paragraph 1 of the amended complaint de¬ 
fendant re-alleges the allegations of paragraphs I and II 
of the original answer as fully as if restated herein. 

II 

Defendant denies the allegations of paragraph 2 of the 
amended complaint. 


Ill 

Answering paragraph 3 of the amended complaint the 
defendant re-alleges the allegations of paragraph IV of 
the original answer as fully as if restated herein. 

235 rv 

Defendant denies the allegations of paragraph 4 of the 
amended complaint. 

V 

Answering paragraph 5 of the amended complaint the 
defendant denies each and every allegation of said para¬ 
graph except to admit that Harvey Skovgaard, the de¬ 
ceased veteran, on January 29, 1947 executed Veterans 
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Administration Form Xo. 350, entitled “Application for 
National Service Life Insurance,*’ which application was 
received in the Veterans Administration on February 4, 
1947: that with said application he tendered premiums in 
the amount of $15.84: that said application was submitted 
for a policy of insurance in the sum of $9,000, under and 
by virtue of the provisions of Section 802(c)(2), Title 3S, 
F.S.C.A., and for total disability insurance for the same 
amount, under and by virtue of the provisions of Section 
802(v) 1 1). Title 38, U.S.O.A.. but says, that said application 
was in all things denied bv the Veterans Administration 
on June 25. 1947 and that no insurance was in force and 
effect on the date of the veteran’s death, except the $1,000 
policy of insurance alleged in paragraph 3 of this an¬ 
swer: and that the Veterans Administration refused to 
and continues to refuse to grant said insurance. 


VI 

Defendant admits the allegations of paragraph 6 of 
the amended complaint but by way of further answer 
alleges that said $9,000 policy of National Service Life 
Insurance for which application was made was never 
granted and was not in force on the date of the death of 
said Harvey Skovgaard. 


VII 

Defendant denies the allegations of paragraph 7 of the 
amended complaint. 

VIII 

Defendant admits the allegations of paragraph 8 of the 
amended complaint. 

236 IX 

Answering paragranh 9 of the amended complaint de¬ 
fendant denie< for lack of sufficient knowledge the allega- 
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tions of the first sentence thereof and denies each and 
every other allegation of said paragraph. 

X 

Answering paragraph 10 of the amended complaint de¬ 
fendant re-alleges the allegations of paragraph XII of 
the original answer as fully as if restated herein except 
to deny that the claim is a just claim. 

The defendant denies each and every allegation of the 
amended complaint not herein specifically admitted. 

WHEREFORE, the defendant prays: 

1. That this action he dismissed. 

-• That it have its costs and for such other and fur¬ 
ther relief as to the court may seem just. 

/ s/ George Morris Fay 
George Morris Fay 
United States Attorney 

• • • • 


237 Filed Oct 10 1951 Harry M. Hull, Clerk 

Verdict an A Judgment 

This cause having come on for hearing on the 8th day 
of October, 1951, before the Court and a jury of good and 
lawful persons of this district, to wit: 

Sara F. Alexander Anna E. Knott 
Arthur S. Webb Reno E. Acosta 

Edith S. French John F. Morrissey 

Milton C. Montgomery Harry Dunn 
Vincent P. Greenwald John F. Chester 
Anna D’Epiro Blanche E. Fugitt 

who, after having been duly s"worn to well and truly try 
the issues between Virginia Skovgaard, plaintiff and 
United States of America, defendant and after this cause 
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is heard and given to the jury in charge, they upon their 
oath say this 10th day of October, 1951, that they find 
for the defendant against said plaintiff by direction of 
the Court. 

WHEREFORE, it is adjudged that said plaintiff take 
nothing by this action, that said defendant go hence with¬ 
out day, be for nothing held and recover of plaintiff his 
costs of defense. 

HARRY M. HULL, Clerk. 

By /s ' Irene B. Burroughs 
Deputy Clerk. 

By direction of 

's Judge Richmond B. Iveech 
23$ Filed Dec 3 1951 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 3rd day of December, 1951, 
that Virginia Skovgaard, plaintiff in the above entitled 
cause, hereby appeals to the United S*ates Court of Ap¬ 
peals for the District of Columbia from the judgment of 
this Court entered on the 10th day of October, 1951 in 
favor of defendant. United States of America, against 
said plaintiff. Virginia Skovgaard. 

/s/ Claude L. Dawson 
Claude L. Dawson 
Attorney for Plaintiff. 


240 Filed Jan 2 1951 Harry M. Hull, Clerk 

Statement of Points and Authorities on Appeal 

The plaintiff and the appellant in the above-entitled 
cause hereby makes the following statement of points on 
appeal in this case. 
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1. The District Court erred in dismissing the plain¬ 
tiff’s cause of action upon the grounds that the court was 
without jurisdiction of plaintiff’s cause of action. 

2. That the court erred in concluding that the plain¬ 
tiff had not submitted proof sufficient to sustain a cause 
of action under the allegations of the complaint. 

3. That the court erred in directing the verdict for the 
defendant and against the plaintiff. 

4. That the court erred in refusing to admit, as evi¬ 
dence, ratings of the official rating boards of the United 
States Veterans Administration showing that the disabil¬ 
ity of Harvey Andrew Skovgaard on January 29, 1947 
was rated as 30 7c disabled for a disability arising from 
or resulting from the militarv service of Harvev Andrew 
Skovgaard between the dates of October 8, 1940 and Sep¬ 
tember 2, 1945, which evidence showed that Harvey An¬ 
drew Skovgaard was less than totally disabled on Janu¬ 
ary 29, 1947. the date he applied for $9000.00 of National 
Service life Insurance. 

5. For other errors apparent of record. 

/s/ Claude L. Dawson 
Claude L. Dawson 
Attorney for the plaintiff and 
appellant 

917 15th St., N. W. 
Washington 5. D. C. 

• • • • 


12 Virginia Mai/ Skovgaard, 

the plaintiff herein, was called as a witness by and on 
her own behalf, and being first duly sworn, was examined 
and testified as follows: 
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Direct Examination 
BY MR. DAWSON: 

Q State your full name? A Virginia May Skov- 
gaard. 

Q Where do you live at the present time? A Seattle, 
Washington. 

Q And what is your business or occupation there at 
the present time? A Stenographer. 

• • • • 

13 Q What relation, if any, were you to Harvey 

Skovgaard? A 1 was his wife. 

Q And when were you married? A Seattle, Wash¬ 
ington, May 1, 1943. 

Q When did you first meet him? A In December of 
1939. 

Q And where did you meet him at that time? A 
Lainon. North Dakota. 

Q Where did he live at that time? A Grand Rapids, 
North Dakota. 

t • • • 

Q Do you recall when he entered into the naval service 
of the United States? A Yes, sir: July, 1940. 

Q And during that period of time, did he keep up cor¬ 
respondence with you, Mrs. Skovgaard? A Yes: he did. 
Q Did there come a time when he came back to the 
United States? A Yes: in 1941 he came back, 

14 and we became engaged then: and then he left 
again. 

Q And when were you married? A May 1, 1943. 

Q After you were married, where did you and your 
husband live? A Valley City, North Dakota. 

Q He was still in the service at that time? A Yes: 
he was attending Y-12 School. 

Q Hp was in— A Y-12 School, Officers Training. 

Q TTow long did he attend Officers Training School? 
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A Until November, 1944. Then he was sent to Mid¬ 
shipmen's School, Fort Schuyler, New York. 

Q Were you with him at that time? A Yes; I was. 

Q How long did you stay with him at Fort Schuyler, 
New York? A He was sent to the hospital from there, 
and I stayed with him in New York all the time. 

Q Then he was discharged at what time? A April 
2S, 1945. 

THE COI'RT: I didn’t get when he went to the hos¬ 
pital. 

THE WITNESS: About December 4, 1944. 

THE COURT: And discharged in April, 1945? 
15 THE WITNESS: Right. 

BY MR. DAWSON: 

Q Then, after lie was discharged from the hospital 
in April of 1945, where did you go? A We took a 
motorcycle trip to Arizona. 

Q Ydiat do you mean, “a motorcycle trip”? A We 
.just set out on our motorcyles. 

Q Was he driving the inotorcyle? A Yes: he was. 

Q Where were you? A Right in the back. 

Q And then how long did you stay in Arizona that 
time? A We stayed there a few days, and went up to 
Denver. Colorado, back to North Dakota, and then took 
a train out to Seattle, Washington, and made our home. 

0 About what time did you arrive in Seattle, Washing¬ 
ton? A August, 1945. 

Q Did ho get a job at that time? A Yes: he did. 

0 What kind of position did he get? A He was a 
buffer for a lens company there for about three or four 
months, and from thero he went to work for the Veterans 
Administration. 

lb Q How long did he work for the lens com¬ 
pany—about three or four months, vou sav? A 

Yes. 

Q Was that a full-time job, as far as you know? A 
Vos: it was. 
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Q Now, did you take a picture of him at or about 
the time he was discharged from the service? A Well, 
we had one taken in 1945. 

Q Was that before or after? A That was after. 

Q Do you have that picture with you? A I have it 
in my purse. 

MR. DAWSON: Will you mark that Plaintiff’s Ex¬ 
hibit— 

MR. LOWTHER: May I see it before it is marked, 
with leave of Court, please? 

THE COURT: Yes. 

MR. LOWTHER: Thank you. 

THE DEPUTY CLERK: Plaintiff’s Exhibit No. 1. 

(Photograph was marked Plaintiff’s Exhibit No. 1 for 
identification.) 

BY MR. DAWSON: 

Q Miss Skovgaard, T hand you a photograph marked 
Plaintiff’s Exhibit No. 1 and ask you what that is? A 
picture of mv husband taken in 1945. 

Q Wh at part <>f the year 1945, would you say? 
17 A Well, the first part of December. 

Q December. 1945? A Yes. 

Q That was after he was discharged from the service? 
A Yes: it was. 

Q And is this picture a true likeness of him at that 
time? A Very good picture of him: yes, it is. 

MR. DAWSON: At this time we offer this in evi¬ 
dence. 

THE COURT: Any objection? 

MR. LOWTHER: No. Your Honor. 

THE COURT: The exhibit will be received. 

(Photograph heretofore marked Plaintiff’s Exhibit No. 
1 for identification, was received in evidence.) 

BY MR. DAWSON: 

Q Now. at the time your husband was discharged, was 
he suffering, as far as you know, from any disease? A 
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He was suffering from nephritis, although he didn’t seem 
to feel ill at all. 

THE COURT: Excuse me. Mr. Dawson, I didn’t hear 
what she said ho was suffering from. What was it. 

Madam? 

THE WITNESS: He had nephritis. 

BY MR. DAWSON: 

Q And during the time ho was working for this 

18 company up in Seattle, did he work regularly, go 
to work regularly? A Yes: every day. 

Q After he started his work with the Veterans Ad¬ 
ministration. did he go to work every day then? A 
Yes: he had a full-time job. 

Q Do you know what kind of work lie was doing: 
have you been in the place and observed him work? A 
Clerking, clerk-typing. 

Q Clerk-typist? A Yes. 

Q How long, over what period of time did he hold 
that job as clerk-typist in the Veterans Administration? 
A Until the first part of January, 1947. 

Q Mrs. Skovgaard. were you there at any time in 
the office with him during the time he was doing his 
work? A No: he worked in a different office than I. 

Q Were you employed at that time by the Veterans 
Administration? A Yes: T was employed. 

Q What office was he employed in? A In the Re¬ 
gional Accounts Office. 

Q Now, did there come a time later on, Mrs. Skov¬ 
gaard, when he took up vocational training under the 
OT Bill? A Yes: he did. sometime in January. He 
entered the University of Washington in January of 
1947. 

19 Q He entered the University of Washington. 
Do you know what studies he took there, of your 

own knowledge? A Business administration. 

Q Business administration? A Yes. 
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Q Do you have another picture of him, taken some¬ 
time in January, 1947, during the time lie was taking les¬ 
sons at the University? A Yes. 

MR. DAWSON: Will you mark that Plaintiff’s Ex¬ 
hibit 2. 

(The photograph referred to was marked Plaintiff’s 
Exhibit No. 2 for identification.! 

BY MR. DAWSON: 

Q Mrs. Skovgaard, I hand you a photograph marked 
Plaintiff's Exhibit 2, and I ask you what that is and when 
it was taken? A This is a picture of my husband, 
taken the 9th of February, 1947. 

Q Was that at or about the time he made the applica¬ 
tion for insurance in this case? A That was after. 

Q After the application? A Yes. 

20 Q Does this picture depict a true picture of 
him? A Yes. 

Q Where was that taken? A At our home, on the 
steps. 

Q In your home in Seattle? A Yes. 

MR. DAWSON: I offer this in evidence. Your Honor. 

MR. LOWTHF.R: No objection. 

TTTE COURT: Received. 

(Photograph heretofore marked Plaintiff’s Exhibit No. 
2 for identification, was received in evidence.) 

BY MR. DAWSON: 

Q Getting back to the year 1940. Mrs. Skovgaard, 
what activities did your husband participate in, during 
that year 1945. requiring physical effort? 

THE COURT: You said ‘M946.” and now you men¬ 
tioned 1945. 

MR. DAWSON: 1945. I meant. 

A He was pitcher on the ball team of the Seattle 
Regional Office of the Veterans Administration, and he 
used to plav everv week during the summer. 

BY MR. DAWSON: 

Q Did you go out to those ball games? A Yes: T 
saw him play. 
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21 Q How many innings did lie pitch, as far as you 
observed? A The full game. 

Q He wasn’t relieved at any time? A And then he 
also did some deer hunting that fall, in November. 

THE COURT: Also what ? 

MR. DAWSON: Deer hunting. 

THE WITNESS: Deer hunting. 

THE COURT: You better let your counsel ask you 
questions. 

BY MR. DAWSON: 

Q Were there other things he participated in? A He 
did some dancing during that fall. 

THE COURT : This is still 1946 ? 

THE WITNESS: Yes. He always helped around 
the house with the work. 

BY MR. DAWSON: 

Q How about the work out in the yard: did he help 
to do that? A Yes: he did. He helped mow the lawn. 
We had a new lawn put in. and it wasn’t until about 
February there was any mowing done. February of 1947. 

Q Now. how frequently did you say those ball 

22 games were during tlm summer of 1946? A Even* 
week. 

Q How often did they play—T mean, up to what 
date in 1946 did they play? A Well, T couldn’t say the 
exact date. Perhaps sometime in August. 

Q Ended in August. Were there any other activities 
you can think of. that he did during the year 1946 and 
up into December? A Well, he used to go downtown, 
shopping, which wasn’t an easy thing to do in Seattle. 

Q Was he in a hospital bed any dme during the year 
1946. as far as you know? A No, sir: he wasn’t. 

0 And was he in a hospital bed any time up to Jan- 
uarv 29, 1947? A No: he wasn’t. 

Q Did he work continnouslv in the Veterans Adminis¬ 
tration up to January 29. 1947? A TTo worked full-time 
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the first part of January, 1947; then he worked part- 
time. 

Q What was the reason for resigning full-time? A 
Because he attended the University the other half of the 
day. 

Q In other words, he had to devote part of his 

23 time to the University training; is that it? A 
Yes. 

Q Now, during the Christmas season in 1946, were 
there any activities at that time on the part of your hus¬ 
band, that you recall? A Well, we went out with 
friends, and got our own Christmas tree. He hiked 
around there, carrying the tree. 

Q How far did he hike, would you say? A Oh, per¬ 
haps about two miles—two or three miles. 

Q What kind of a size Christmas tree did he cut? A 
It must have been about an eight- or nine-foot tree. 

Q Did he carry it? A Yes: he did. They cut several 
of them, in fact. 

Q You mean during the period of the two-mile hike 
was he carrving the tree? A Yes: he was. 

Q Were you with him at that time? A Yes. 

Q Mrs. Skovgaard, there did come a time he went to 
the Veterans Hospital in February, 1947? A February 
11, 1947. 

• • • • 

24 Q Mrs. Skovgaard. what was the date of your 
birth? A May 29. 1922. 

Q On the date of the death of your husband, 

25 what was vour age then? A Twentv-four rears 
old. 

• • • t 

Q On the date of the death of your husband,—May 
6. 1947. was it?— A Yes. 

Q —what was your age at that time? A Twenty- 
four years old. 
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Q Mrs. Skovgaard, it is admitted by the pleadings 
here that a premium in the amount of $15.S4 was paid. 
Did you pay that premium, yourself? A No; my hus¬ 
band did. 

THE COURT: What premium are you talking about? 

MR. DAWSON: That is the first premium, at the 
time the application was made. 

THE COURT: For additional insurance? 

MR. DAWSON: Yes, sir, Your Honor. 

THE COURT: When was that paid? 

MR. DAWSON: The receipt is dated January 29, 
1947, the same day as the application, Y~our Honor. 

THE COURT: Application and premium? 

MR. DAWSON: Yes. 

THE COURT: Has there been any stipulation 
26 of any kind in this case? 

MR. DAWSON: No: there has been no stipu¬ 
lation as to that. They admit, however, this premium 
was received, in the pleadings, YY>ur Honor. 

(Premium receipts were marked, respectively, Plain¬ 
tiff’s Exhibits Nos. 3 and 4 for identification.) 

MR. DAWSON: Do you want to look at these? 

MR. LOWTHER: Thank you. Are these the $15.84 
you have? 

MR. DAWSON: No: there is this $15.S4. 

MR. LOWTHER: No objection, Your Honor. 

THE COURT: No objection as to both of them? 

MR. LOWTHER: That is right. 

THE COURT: What is No. 3? 

MR. DAWSON: T will have her identify Plaintiff’s 
Exhibit 3. Will you tell him what this is? 

THE WITNESS: This is a receipt for the premium 
of $7.92 for one month’s insurance. 

THE COURT: $7.92? 

THE WITNESS: Yes. 
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Q Who paid that payment ? A I paid this one. 
27 MR. DAWSON: That is Plaintiff’s Exhibit 3. 

THE COURT: January 1, 1947? 

MR. DAWSON: No: wait a minute, Your Honor. 

THE COURT: January 29, 1947? 

MR. DAWSON: The first premiums were paid, Your 
Honor, on January 29. 1947. There were two premiums 
paid, which is admitted in the answer, $15.84. These ones 
identified now are additional payments of premiums. 

THE COURT: Just a minute, please. You have the 
benefit of those. Neither the .jury nor I have. 

The application was January 29, 1947? 

MR. DAWSON: That is right. 

THE COURT: And the premium that went with that, 
of $15.84? 

MR. DAWSON: Yes, Your Honor. 

THE COURTj The same date? 

MR. DAWSON: It was paid the same date as the 
application. That is admitted. Your Honor. 

THE COURT: The $7.92 ? 

BY MR. DAWSON: 

Q The $7.92, when did you pay that, Mrs. Skov- 
gaard? A The 4th of April, 1947. 

Q BY MR. DAWSON: I hand you Plaintiff’s Ex¬ 
hibit No. 4. and ask you what that is? A This is 
2S a receipt for the month of May, in the amount of 
$7.92, dated 2 May, 1947. 

Q Who paid that? A 1 paid that one, also. 

Q Were Plaintiff's Exhibits 3 and 4 paid by cash, 
or check, or what? A T think it was cash, but I 
wouldn’t say for sure. 

THE COURT: And that is the next month: is that 
risrht? 

THE WITNESS: Yes. 

THE COURT: May 1, 1947? 

MR. DAWSON: That is right. Your Honor. 
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BY MR. DAWSON: 

Q I will ask you whether or not, Mrs. Skovgaard, the 
Veterans Administration, who issued these receipts, have 
ever refunded these amounts to you, or any amounts? A 
No; they have not. 

MR. DAWSON: We offer in evidence Plaintiff’s Ex¬ 
hibits 3 and 4. 

• • • • 

(Premium receipts heretofore marked Plaintiff’s Ex¬ 
hibits Nos. 3 and 4, respectively, were received in evi¬ 
dence.) 

• • # • 

Q Now, did there come a time, Mrs. Skovgaard, 
29 in February, 1947, when your husband went to a 
hospital? A Yes; the 11th of February, 1947. 

Q And had he been in a hospital from the time he 
was discharged in April, 1945, until he went into the 
hospital in February, 1947? A No: he had not. 

Q Do you know what hospital he was sent to at that 
time? A Madigan General Hospital, Fort Lewis, Wash¬ 
ington. 

THE COURT: How do vou spell it? 

THE WITNESS: M-a-d-i-g-a-n. 

BY MR. DAWSON: 

Q Mrs. Skovgaard, during the period of time he was 
out at the hospital there, did you visit him from time to 
time? A Yes: I did. 

Q Did you visit him during the month of February, 
1947? A Yes; I did. 

Q How frequently did you and when did you visit 
him? A T used to see him about every week. Either 
he would come home, or I would go down. 

Q What time of the week would you see him? A 
Saturdays: Saturday and Sunday. 

Q Did he come home, or was he in bed during 
31 that period of time? A He would usually come 
home every other week-end, or I would go down 
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every other week-end. 

Q How far is Fort Lewis Hospital from Seattle? A 
Fifty miles. 

Q During the time he was in the hospital, did you 
stay with him as husband and wife during that time? 
A Well, he would get off the week-end, and we would 
stay in the guest house at Fort Lewis. 

Q How would he be dressed during this period of 
time? A During that time he would wear his civilian 
clothes, when he would get leave from the hospital. 

Q During February did you observe him in bed, day¬ 
time hours? A No: I didn’t. He was up and around. 

Q How about March? A The same in March. 

Q When he came home to Seattle, Washington, do you 
know how he got there? A He would usuallv have a 
ride with somebody from the hospital, or else take a 
bus. 

Q Did ho do any work at home while he was on those 
week-ends? A A couple of times he mowed the lawn. 
Other than that, there wasn’t much time, just the short 
time he was home. 

32 Q How large was your home? A The lot was 
40 by 120. 

Q Grass over the entire lot? A Yes; there was. 

Q Except the house? A Yes. 

Q Now, during the time he was in the hospital, do 
you know whether or not he had any occupational 
therapy? A Yes: he did weaving, rug weaving. 

Q Did he bring anything home to show he did that 
work? A Yes: he brought home rugs for me. 

Q How long a rug was it? A I would say it was 
about two feet by four feet. 

Q TYhat kind of rug was it? A It is a woven rug, 
chenille. 

Q Did you visit him during March, 1947, too, at the 
hospital? A Yes: did. 
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Q Where did you visit with him there? A In the 
ward. 

Q Did you do anything with him outside of the ward? 
A Well, he would get off for the week-end. We would 
usually go to a movie and dinner out at the Fort. 

Q Walk, did he? A We would take the bus. It 
was five miles. 

33 Q What is that? A We would take the bus. 
It is five miles away. 

Q Did he do any walking while he was in the hospital 
there with you? A Well, yes: lie used to walk around 
the hospital grounds. 

Q How was he dressed at that time? A Well, what 
the fellows wore, white trousers and jackets. 

Q Did he have a robe on, anvthing like that at all? 
A No. 

Q Did you visit him, Mrs. Skovgaard, the Thursday 
before the Tuesday he died? A Yes: I did. 

Q And will you tell us a little bit about that, please? 
A Well, he seemed to be in very good spirits that day, 
and he was up and around and feeling fine, and we had 
discussed the possibility of his coming home in a week 
or two. We took a walk down to the park, which was 
about two blocks away. 

Q Was he in bed anv time during that time vou were 
there? A No: he was an out-patient that day. 

34 O He was what? A He was up that day. 
THE COTHRT: Your answer is, that during the 

time von were there, he was up? 

THE WITNESS: Yes. 

THE OOFBT: You don’t know what transpired, of 
course, nrior to vour arrival or departure? 

THE WITNESS: No. 

BY MB. DAWSON: 

Q Afte r this Thursday before the Tuesday that he 
died, on Mav 6. did you go back to the hospital again 


between Thursday and Tuesday? A I went back Satur¬ 
day afternoon. 

Q And was he in bed at that time? A Yes; he had 
taken a turn for the worse, and he had convulsions in the 
morning. 

Q He had convulsions that day? A Yes. 

Q Had he ever had convulsions before, that you 
know of? A Xo; he had not. 

Q And how was his condition there on the Saturday, 
in comparison to what it was on the Thursday when you 
had seen him? 

MR. LOWTHER: Tf the Court please, T dislike to 
interrupt, but this witness is not qualified to answer 
that. 

35 THE COHRT: She is not qualified to answer 
except what she actually saw. Was he having 

convulsions when you saw him? 

THE WTTXESS: Tuesday morning, he wasn’t. 

THE COT’RT: That Saturday, you said, he had con¬ 
vulsions? 

THE WTTXESS: Saturday, he was having convul¬ 
sions in the morning, but T didn’t see him at that time. 
THE OOEET: Somebody told you that? 

THE WTTXESS: Yes. 

BY MR. DAWSON: 

Q Did you see him in convulsions on Saturday or the 
Monday following? A Monday following. I saw him. 

Q What? A Monday, I saw him. 

Q Was that the first time since you married him you 
had seen him in convulsions? A Yes: it was. 

Q What part of Seattle did you live in? A In the 
northwest part, called Ballard District. 

Q 5Yh.o were your nextdoor neighbors? A Mr. and 
Mrs. Edwin Patterson. 

Q Are they the same Edwin Pattersons who tes- 

36 titled in the deposition here? A Yes, they are. 

0 You testified this morning that vou rode, I 
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believe, from New York to Arizona, and then from there 
to Seattle, and from there to North Dakota, on a motor¬ 
cycle? A Yes. 

Q Do you still have that motorcycle? A No: we 
sold it. 

Q Was there any discussion in January, 1947, about 

another motorcvcle? A Not in Januarv. The 8th of 
• •> 

February we went down and picked out a motorcycle, and 
on the tenth of February we had planned to order that 
motor. 

Q And that was before he had gone to the hospital? 
A Yes; it was. 

Q And do you know whether or not he intended at 
that time to buy another motorcycle? A Yes; he did. 

THE OOFET: T don’t know what that is proof of, 
Mr. Dawson. What is the purpose? 

ME. DAWSON: The purpose is to show this applica¬ 
tion made January 29, 1947, was made in good faith, and 
in the proposition that he thought he was, at least, in 
good health at that time. 

ME. LOWTHEE: Your Honor, the Government 
doesn't challenge the good faith of the deceased veteran 
at all. 

• ♦ • • 

37 BY ME. DAWSON: 

Q Mrs. Skovgaard, is there any other fact in con¬ 
nection with this matter that vou have in vour mind? 
A No. 

Q At the time he made the application for insurance, 
January 29, 1947, was there any discussion between you 
and him ns to whether or not he should apply for in¬ 
surance on account of his health? 

ME. LOWTHEE: Your Honor— 

THE OOFET: T sustain the objection. I understand 
there is no challenge of the man’s good faith. That is 
what 1 understand. 
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MR. LOWTHER: No challenge, Your Honor. 

MR. DAWSON: Very well, then. I have no further 
questions at this time, Your Honor. 

MR. LOWTHER: Thank you very much, Mrs. Skov- 
gaard. The defendant has no questions, Your Honor. 


3S John W. Wood 


Direct Examination. 

BY MR. DAWSON: 

Q State your name? A John W. Wood. 

Q Are you here in response to a subpoena directed 
to the Administrator of Veterans Affairs, or some- 

39 one designated by him? A I am. 

Q To produce the file in this case of Harvey Skov- 
•raard? A I am. 

Q And do you have that file with you, Mr. Wood? 
MR. LOWTHER: If I may interrupt at this time, the 
file is here. I will be happy to give it to Mr. Wood. 
It has been broken down somewhat. I may have to search 
for some of the things Mr. Dawson may want. 

BY MR. DAWSON: 

Q Mr. Wood, do you have the copy of the medical 
record of the Navy Department in that file? A I am 
afraid it inisrht take me a little time to find it. 

• • • • 

Q T ask you this: is this the certified copy of the 
Navy* relative to Harvey Skovgaard? A It looks like it. 

MR. DAWSON: May it be stipulated, Mr. Lowther, it 
is a certified record? 

( Plaintiff’s Exhibit 5 was marked for identification.) 

40 MR. LOWTHER: Yes, indeed. 

MR. DAWSON: All right. T ask that that be 
marked Plaintiff’s Exhibit 5. 
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MR. LOWTHER: In its entirety, Mr. Dawson? 

MR. DAWSON: What is that?* 

MR. LOWTHER: In its entirety, may I inquire? 

MR. DAWSON: 1 may just want to read from it. 

THE COURT: The question is, do you want to have 
the entire file? 

MR. DAWSON: No: I want to read certain excerpts 
from it. Your Honor. 

THE COURT: We have got another situation. 

MR. DAWSON: T will have to look at them. 

MR. LOWTHER: If Mr. Dawson indicates, Your 
Honor, I will be only too happy— 

MR. DAWSON: Suppose we get back to that a little 
bit later on? 

THE COURT: Do you want to withdraw your offer 
as to that? 

MR. DAWSON: Very well. 

BY MR. DAWSON: 

Q Do you have with you a certified copy of the Civil 
Service Examination Report relative to Harvey Skov- 
gaard?— 

T will mark these later, then. Your Honor. 

Do you have a report of the physical examina- 
41 tion made of Harvey Skovgaard, dated October 9, 
1946? 

MR. LOWTHER: Begging the Court’s indulgence, is 
this dooument what you want? 

MR. DAWSON: This is the one. Your Honor. 

THE COURT: October 9, 1946? 

MR. DAY SON: October 9, 1946. Your Honor. 

BY MR. DAWSON: 

0 Mr. Wood, have yon had occasion to examine the 
file, entire file of this veteran, in the Veterans Adminis¬ 
tration? A I have not. 

Q Have yon examined it to any extent whatsoever? 
A T have not. 
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Q I will ask you then to examine it and state whether 
or not, on January 29, 1947, is there any rating that this 
man was totally disabled for insurance purposes on that 
day? A I haven't the slightest idea, Mr. Dawson. 

Q I ask you to examine the file and ascertain if that 
is true? 

THE COURT: Where is the file ? 

MR. DAWSOX: He has the file there. 

THE COURT: You mean the whole file? Certainly, 
some of these things could have been done. 

MR, LOWTHER: This is a subpoena duces tecum, as 
I understand it. Mr. Wood under the subpoena is not 
duty-bound to go through this file. 

42 THE COURT: Have you any information this 
man was totally disabled as of that date? 

MR. LOWTHER: T have here what Mr. Dawson is 
looking for. 

THE COURT: All right, let us have it. 

MR. DAWSOX: This is not what I want. 

MR. LOWTHER: It is the only thing I have. 

THE COURT: Can you describe what you want? 

MR. DAWSOX: T want a rating in the Bureau. They 
can look through there in a very few minutes and tell me 
whether this man was ever rated totally disabled at the 
time he applied for insurance on January 29, 1947. It is 
just a matter of looking through a few papers, because 
there are only a few ratings in there. 

MR. LOWTHER: The Government will stipulate, on 
the date of the application there was no rating for any 
purpose* as to total disability. 

MR. DAWSOX: That is all T want. 

THE COURT: As of January 29. 1947, no rating 
existed of total disability in so far as insurance is con¬ 
cerned? 

MR. LOWTHER: That is right. 

THE COURT: That is what you want, isn’t it, Mr. 
Dawson ? 
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MR. DAWSON: Yes. And will you further stipulate, 
in order to obviate the necessity of proof on it, 
43 that no such rating was made during this man’s 
lifetime? 

MR. LOWTHER: I will so stipulate. 


Cross Examination 
BY MR. LOWTHER: 

Q Mr. Wood, if you please, your occupation is what 
with the Veterans Administration? A I am an attor¬ 
ney in the Solicitor’s Office of the Veterans Administra¬ 
tion. 

Q How long have you been so employed? A Since 
December of 1949. 

Q Mr. Wood. I hand you this paper here and ask you 
whether or not vou can identifv it and, if so, how? A It 
appears to be part of the official records of the Veterans 
Administration concerning Harvey A. Skovgaard. 

Q What is the date of this, Mr. Wood? A June 5, 
1947. 

Q And over whose signature is that? A Doctor V. 
G. Bachman, Chief. Insurance Medical Division of the 
Veterans Administration. 

Q I hand you a white paper and ask you whether or 
not you can identify that as a further record of the 
Veterans Administration and. if so, how? A This ap¬ 
pears to be a decision of the Disability Insurance 
44 Claims Division concerning Harvey Andrew Skov- 
agard. 

Q What is the date of the decision of the Disability 
Insurance Claims Division? A June 22, 1947. 

Q Will you describe for His Honor and for the jury, 
very, very briefly, what is the Disability Insurance 
Claims Division, sir? A That is a Division of the Vet¬ 
erans Administration which passes upon claims that are 
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filed for National Service Life Insurance and United 
States Government Life Insurance. 

Q Now, Mr. Wood, does any certificate appear on 
this—how is this document headed? A It is headed, 
“Decision of Disability Insurance Claims Division on Ap¬ 
plication for Insurance Reinstatement under Section 
602(c), National Service Life Insurance Act of 1940, as 
amended August 1, 1946. 

• • • • 

MR. LOWTHER: Your Honor, I have handed Mr. 
Wood this decision of the Disability Claims Division, and 
I would like for him to read to the jury the conclusion 
of the Board. 

MR. DAWSON: Your Honor, I object to that on the 
ground it is a decision of a board, and this Court is 

V 

reviewing it now, and it has full authority to review 
45 the decision. Tt is not binding on this plaintiff, 
and not proper evidence, the opinion and conclusion 
of somebody else: and under the provisions of law, that 
is what tliis trial is about. This is a trial de novo on 
that. We are not bound by the opinions and decisions of 
the Disability Tnsuran e Claims Division. 

MR. LOWTHER: Briefly, may T offer this for the 
Court’s consideration? 

THE COURT: Yes. 

MR. LOWTHER: The paper has been identified as 
the official document of the Veterans Administration, the 
Disability Insurance Claims Division. The conclusion, 
therefore. T feel, is admissible in evidence as the action 
of its administrative body dealing with an application 
for National Service Life Insurance. Therefore, T be¬ 
lieve Your Honor would be perfectly correct in admitting 
it into evidence. 

MR. DAWSON: Eurthermore, Your Honor, it was a 
decision made after the man was dead. 

THE COURT: On a record existing prior to his 
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death. I will treat it as offered. Do you want to mark 
that a Defendant’s Exhibit? 

MR. LOWTHER: Xo. 1, it will be, Your Honor. 

May it be read to the jury at this time? 

THE COURT: Xo, sir: not at this time. 

What is that; a decision of the Disability Insur¬ 
ed ance Claims Division? 

MR. LOWTHER: Yes, Your Honor. 

THE COURT: All ri^ht. Defendant’s Exhibit 1 for 
identification. 

(Decision of Disability Claims Division was marked 
Defendant’s Exhibit Xo. 1 for identification.) 

BY MR. LOWTHER: 

Q T hand you another piece of paper and ask you to 
tell the Court and jury whether that is or is not an official 
record of the Veterans Administration? A It appears 
to be. 

Q What is the caption? A “Veterans Administra¬ 
tion, Insurance Claims Counsel. Xational Service Life 
Insurance.” 

MR. DAWSOX: Tf you will <rive me the paper, please. 

Will you indulge me a moment, please. Your Honor? 

T have no objection to that. 

MR. LOWTHER: It will be offered. 

THE COURT: Defendant’s Exhibit Xo. 2. 

MR. LOWTHER: And it is entitled. “Veterans Ad¬ 
ministration. Insurance Claims Counsel.” over the sisma- 
ture of B. M. Cowell and V. O. Bachman. Xo. 2, if Your 
Honor please. 

(Document entitled. “Veterans Administration. Insur¬ 
ance Claims Counsel.” was marked Defendant’s Exhibit 
Xo. 2 for identification.) 

47 MR. T.OWTHER: Mav T hand you. finally, this 
white piece of par>er and ask yon to tell the Court 
and jury, is that a part of the official records of the 
Veterans Administration with resnect to Harvev Andrew 
^kovsraard ? 
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THE WITNESS: It appears to be. 

BY MR. LOWTIIER: 

Q How is it captioned? A “Decision on Appeal.” 

Q And the signatures? A C. A. Zolla, Jr., Director, 
Underwriting Service: and it is dated June 21, 194S. 

MR. DAWSON: Will you indulge me, if Your Honor 
p lease ? 

I object to tins on the grounds and for the reasons 
that it is a decision of a Board of the Veterans Adminis¬ 
tration. and that we are now in trial in this court, and 
this Court is not bound by any of the decisions made by 
the Veterans Administration: and it contains opinions 
and conclusions whUh are entirely inconsistent, irrelev¬ 
ant and immaterial, and this Court has even' authority 
in the world to override the decision of the Veterans 
Administration. 

MR. T.OWTTTER: T should like to say, the document 
is offered only as to the part of it which contains the 
comment and which affirms action in this medical case 
before the Veterans Administration, Insurance 
4S Claims Counsel. It is an expression of the Appel¬ 
late Division of the Veterans Administration, and 
ns such, talking about admission, there is no question, 
evidently, of this Court being hound by the question of 
admissibility. 

THE COURT: Do you concede this is here as a de 
novo proposition? 

MR. LOWTTTER: T am not quite prepared—if you 
will tell me what you mean by “de novo,” strictly? 

THE COTHiT: As if this is a new proceeding, and 
we deal with it in its entirety, as though nothing had 
happened, or is this in the nature of a review? 

MR. LOWTHER: T think. Your Honor, in view of 
the fact there was a motion to dismiss, and which was 
overruled by Judge Letts, that the Court has jurisdic¬ 
tion to hear the complaint. If that meets Your Honor’s 
definition of “de novo,” T am fully prenared to go along 
with that. 
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THE COURT: I could review it as an administrative 
proceeding, or view it as a de novo proceeding. 

MR. DAWSON: It isn’t admissible in a trial de novo. 
I never heard of it being brought in before. 

t • • t 

49 There is an allegation in the complaint there was 
a contract automatically granted. I think the de¬ 
fendant is clearly entitled to show there was a review. 

TTTE COURT: T would assume Mr. Dawson is not 
contending it was net denied, but he says, I assume—cor¬ 
rect me—it was illegally denied. Ts that what you say? 
MR. DAWSON: Denied. 

ME. LOWTTTEE: There is no allegation to that ef¬ 
fect. 

MR. DAWSON: Your Honor, that is why I admitted 
that last exhibit. Tt shows they did disapprove it. T 
think that is proper, but to set up the reasons for it, 
4 lint is entirelv different. Your Honor. 

MR. LOWTTTER: Upon this pleading and the com¬ 
plaint. as amended, it originally sets forth that this is 
an aet’on alleging an automatic contract of insurance. 
There is no allegation of arbitrary or capricious action 
anywhere in the complaint. 

MR. DAWSON: There doesn’t have to be, under the 
1946 amendment. 

THE COURT: T understand he is not proceeding in 
the manner you suggest. He is saying, when a person 
in the status of this man makes application for an 

50 increase and tenders. T assume, the premiums, that 
automatically gives him the insurance. 

MR. DAWSON: Provided he is less than totally dis¬ 
abled. 

MR. LOWTHER: That is a matter for his proof. I 
still feel the administrative action in review is admissible, 
since we have denied a contract of insurance automati¬ 
cally springs into being. 
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THE COURT: He will admit, I assume, they did deny 
it? 

MR. DAWSON: I admit that. 

MR. LOWTITER: T mean, refused the application. 

MR. DAWSON: I wouldn’t even be in court if they 
didn't. 

THE COURT: Ts that your purpose? 

ME. LOWTHER: Yes.' 

THE COURT: Before we go, Mr. Dawson, I under¬ 
stand you are agreeable to stipulating that the applica¬ 
tion was denied by proper authorities? 

MB. DAWSON: That is right. 

THE COURT: That it was denied because of the fact 
that—correct me. because T don’t know what I am talk¬ 
ing about—it was denied because of the fact that the 
Government contended tin’s man was totally and perma- 
nentlv disabled ? 

51 MR. DAWSON: No: just total. 

MR. T.OWTHER: On the date of the applica¬ 
tion, Your Honor. 

MR. DAWSON: That isn’t disputed. 

THE COURT: The only issue T am to hear and de¬ 
termine now is as to whether, on January 29, 1947, this 
man was in fact either totally disabled, or he was par¬ 
tial! v disabled. 

MR. T.OWTHER: Your Honor. T beg to differ with 
Your Honor. 

THE COT~RT: No: it is not differing with me. T am 
just trying to understand you. 

MR. T.OWTHER: Under “6.” I believe, of the com¬ 
plaint. it is alleged that on application and tender of 
premiums, and being le<s than totally disabled, there was 
an automatic contract of insurance. The reason I call 
this to Your Honor’s attention is that T am going to 
argue a motion at the close of the plaintiff’s case. At 
that time I am going to argue that point very stren- 
uonslv. if the Court will allow me, and T think this exist- 
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ence of the contract is not before Your Honor, under the 
allegations of the complaint, clearly. 

THE COURT: The existence of nonexistence is, ac¬ 
cording to Mr. Dawson, dependent upon his facts. 

MR. LOWTHER: It is not. Your Honor, if I may 
again disagreee with the Court. 

52 THE COURT: I am just trying to understand 
you. 

MR. LOWTHER: May T refer Your Honor’s atten¬ 
tion to the basic statute? 

THE COURT: Yes: T would like to get it. 

MR. LOWTHER: May it please the Court, this sec¬ 
tion here. Title 38. Section S02(c)(2), on pages 246 and 
247 of the Supplement, Your Honor. 

THE COURT: What are you showing this to me for? 

MR. LOWTHER: Showing it to you for this reason: 
if you will read the provisions of the section, it says that 
anyone who has sendee between such-and-such dates, 
which Mr. Skovgaard did. and applies for National Serv¬ 
ice Life Insurance, and shows he is in good health, there 
shall be granted to him the insurance. It also says, in 
regard to good health purposes, the Administrator may 
not deny that the applicant is in good health for any 
disability less than total in degree resulting from or 
aggravated by such active service. 

THE COURT: Before you leave that, he is assumed 
to have good health unless he reaches 100 percent total 
disability? 

MR. LOWTHER: If he is 100 percent disabled, Your 
Honor, from disability resulting from or aggravated by 
service, the Administrator may deny the insurance. If he 
is not, the statute says it shall be granted by the 

53 Administrator. 

Mr. Dawson in the complaint has alleged it is 
automatically granted. I think that is a matter of proof, 
and I don’t see how he can prove it, to be quite frank 
with Your Honor. 
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MR. DAWSON: i have some authorities. 

THE COURT: Let me see if 1 got his point. 

Doesn't that still set up the proposition whether this 
man was totally disabled as of the date of the applica¬ 
tion? 

MR. LOWTHER: The Government’s position is this: 
If the statute said insurance is automatically granted, I 
could have no argument with the position; but the statute 
doesn't say that. The statute says the Administrator 
shall grant. If this action were brought on the ground 
of arbitrary action, against the Administration, alleged 
arbitrary and capricious action, 1 believe the action would 
ground on whether or not the Administrator, in his find- 
ing of total disability, exercised good discretion, or was 
arbitrary and capricious, and based his decision on the 
lack of sufficient evidence. Here we don’t have that. You 
have a straight complaint alleging the existence of a 
contract of National Life Insurance. Under that provi¬ 
sion, there is nothing there about automatic insurance. 
There is not one sentence. 

» • • • 

75 MR. DAWSON: Will you mark that as an ex¬ 
hibit, please. 

(Efficiency ratine: was marked as Plaintiff’s Exhibit 
No. 6 for identification.) 

MR. DAWSON: Are you willing to stipulate 

76 this is the physical receipt he received? 

MR. LOWTHER: T will stipulate that is the 
official receipt, and atrree also to the admissibility of the 
actual efficiency rating, itself. T will object to certain of 
the fine print down there. T feel deals with matters not 
relevant. 

THE COURT: Are you concerned with that? 

MR. DAWSON: No. sir: T am not. 

THE COURT : T understand you do stipulate to the 
extent cited by Mr. T.owther. and that satisfies you? 

MR. DAWSON: That is right. 
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THE COURT: And for that purpose we may utilize 
before the jury that portion? 

MR. DAWSON: We offer in evidence that part of 
Plaintiff’s 6 we stipulated. 

THE COURT: Plaintiff’s 6: and to the extent stated, 
it will be received. 

(Efficiencv ratine: heretofore marked Plaintiff’s Exhibit 
No. 6 for identification, was received in evidence, “to the 
extent stipulated.”) 

MR. DAWSON: I will read the portion to the jury 
that we have stipulated on. 

THE COURT: Yes, sir. 

MR. DAWSON: This is a standard Form 68. It it 
notice of official efficiency ratine: based upon performance 
during the period from February 6, 1946, to De- 
77 cember 1, 1946. of Harvey A. Skovgaard, clerk- 
typist, CAF-3. Seattle Regional Office, and the effi¬ 
ciency rating is ‘‘Excellent.” Tt is dated January 16, 
1947, and signed by Keith A. Snyder, Chairman, Effi¬ 
ciencv Rating Committee. 

At this time, if Your Honor please, out of Exhibit 
No. 5, that was identified yesterday, that is, the records 
of the Navy Department under the certification. 

THE COURT: That was received, Mr. Dawson? 

MR. DAWSON: Yes: T believe it was. 

MR. LOWTHER: It is not my recollection. The offer 
was made and I asked, if Your Honor recalls, whether 
it was offered in toto, or specific parts: and Your Honor 
will recall that we asked Mr. Dawson if he wanted to 
offer it: and I think, at this point, it was more or less 
dropped. That is my recollection. 

MR. DAWSON: Your Honor, I only desire to offer 
certain parts. 

THE COURT: Will you come to the bench. 

(Whereupon counsel approached the bench, and the fol¬ 
lowing proceedings were had out of the hearing of the 
jury:) 
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MR. DAWSON: At this time, Your Honor, we offer 
to prove by Plaintiff's Exhibit 5 that at the time Harvey 
Andrew Skovgaard entered the naval service of the 
United States, that he had an examination at that 

78 time and was found to be in good physical condi¬ 
tion. 

MR. LOWTHER: No objection. 

THE COURT: Maybe we can do this by stipulation. 
What date was that? 

MR. DAWSON: That was in 1940, July 16, 1940. 
THE COURT: July 16, 1940. All right, sir. 

MR. DAWSON: And, also, we want an examination 
at or about the time he was discharged from the service 
in 1945. 

THE COURT: What does that say? 

MR. DAWSON: I don’t see that here. Where is it? 
The report of the medical survey at the time. T want to 
read the facts in the case as follows:— 

THE COURT: Are you familiar with those? 

MR. LOWTHER: May I just refresh my recollection 
briefly, if Your Honor please? 

Thank you. I have no objection to the totality, the 
whole thing. 

THE COURT: The whole business? 

MR. DAWSON: Very well. 

THE COURT: Those two things you wish. 

MR. DAWSON: I wonder if we couldn’t now tell the 
jury it is stipulated the man’s disabilities on the date of 
January 29, 1947. were service-connected? 

MR. LOWTHER: Resulting from or aggravated 

79 by service. T will agree to that. 

MR. DAWSON: T think we ought to stipulate 
that for the jury. 

THE COTHRT: You have got three things, then. I 
understand there is no objection? 

MR. LOWTHER: No. 
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(Whereupon counsel resumed their places at the trial 
table, and the following proceedings were had in the 
hearing of the jury:) 

MR. DAWSON: At this time we offer that portion of 
Exhibit No. 5 which is the official records of the Depart¬ 
ment of the Navy, under the seal and signature of the 
Navy Department for the Secretary of the Navy, related 
to the service record of Harvey Andrew Skovgaard. 

I am reading now, first, ladies and gentlemen, the ex¬ 
amination made at the time he entered the service on 
July 16, 1940. The examination took place at that time. 

He was ruddy, blond, good appearance. His head and 
face were normal. His eyes were normal, 20-20. Right 
eye was 20-20, and left eye was 20-20. His hearing was 
15-15. 

THE COURT: Mr. Dawson, excuse me: is it neces¬ 
sary for us to detail? T understand the Government is 
agreeable to stipulating, at the time he entered the serv¬ 
ice, July 16, 1940. he was physically fit. 

SO MR. DAWSON: Physieaily fit? 

THE COURT: Doesn’t that fill your purpose? 

MR. DAWSON: Yes. 

THE COURT: You will understand that to be the 
fact. 

And T further understand the Government has stipu¬ 
lated with vou that the medical survey will be used— 

MR. DAWSON: This is a medical survey just prior— 

THE COURT: At the time of discharge. 

MR. DAWSON: At the time of discharge, prior to 
discharge. This is dated March 30, 1945. The facts are 
as follows: 

“This patient is an AS Y 12 age 23 vears with four 

% 

years, four months, and nineteen days of service prior to 
admission for his present illness. At Fort Schuyler, N. Y. 
Midshipmen's College on routine physical examination for 
appointment as Midshipman, this patient showed albumin 
in the urine on three consecutive tests. He was trans- 



48 A 


ferred to the ESXH St. Albans for further disposition 
on 4 December 1944. No symptoms were present but 
history did disclose the following: Several attacks of 
quinsy sore throat at age of ten: rejection upon initial 
attempt at enlistment in June 1940 because of albumin in 
urine, but subsequent acceptance one month later, 
81-^2 no findings being noted. Several attacks of catar¬ 
rhal fever since 1940 with presence of smoky 
urine: appearance of edema of legs at Fort Schuyler fol¬ 
lowing walking or marching and other vigorous exercises. 
Since admission he has noted inconstant dull backache 
and puffy lower lids on arisin". Examination findings 
were disclosed as follows: tenderness over renal areas; 
puffy lids: pallor: consistent urinary findings of albumin, 
casts WBC, RBC: no anemia: fixed specific gravity by 
Mosenthal Test, elevated blood urea: albumin - globulin 
rate of 3.1 to 3.S: blood pressure within normal range. 
The admission diagnosis was Albuminuria, but in view 
of the findings. the diagnosis was changed on 19 March 
1946 to NEPHRITIS CHRONIC r±753, not misconduct, 
DNEPTE, by reason of error. It is not deemed that the 
patient will benefit further from extended hospitalization. 

*‘Tn view of the foregoing facts, it is the opinion of 
this Board, and the patient has been so informed, that his 
present disability. Nephritis Chronic, was incurred in line 
of duty and by reason of which he is unfit for service 
and recommends that he be discharged from the ESN.” 

And that is sieumd by .T. A. Wilson. E. S. Navy, Senior 
Member of Board and D. Davidson. E. S. Navy. Member 
and also P. S. I.erner. Member. 

^3 MR. EOWTHER: May we have the date of that, 
if the Court please? 

THE COtpit ; Yes: I thought I understood him to 
sav it. 

MR. DAWSON: March 30. 1945. Your Honor, prior 
to his discharge. 

Radio* and gentlemen of the jury. I am authorized to 
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say that it has been stipulated by the Government here 
that the disabilities from which Harvey Skovgaard was 
suffering on January 29, 1947, were—What is the lan¬ 
guage you want to use? 

MR. LOWTHER: Resulting from or aggravated by. 

MR. DAWSOX: Resulting from or aggravated by his 
naval service. 

Do you have the report of the physical examination 
of October 6, 1946? 

MR. LOWTHER: Yes. It was identified yesterday. 
Where is the one of 1946, Mr. Dawson? 

MR. DAWSOX: I assume this report of October 6, 
1946—October 9. 1946—I should say, is a part of the 
official filog of the United States Veterans Administra¬ 
tion. and you so stipulate, Mr. Lowther? 

MR. LOWTHER: I so stipulate. Your Honor. 

THE COURT: T don't want you to be cut off from 
anything you need, but is it anything you can stipu- 
^4 ulate with counsel so as to give the jury the bene¬ 
fit of what you want, without detail? 

MR. DAWSOX: T just wanted to show the diagnosis. 

THE COURT: Any objection to that? 

MR. LOWTHER: Xo. Your Honor. 

MR. DAWSOX: The medical examination made by 
Jie Veterans Administration of Harvey Skovgaard, dated 
October 9. 1946. T call your attention to the diagnosis 
in the case: diagnosis made on the basis of examination 
was nephritis, chronic arterial hypertension. 

Question 32 is: “Ts claimant bedridden?” “Xo.” 

“Is he able to travel?” “Yes.” 

“Does he need hospitalization?” “No.” 

“Will he accept it?” “Yes.” 

“Is an attendant necessary for travel?” “No.” 

Your Honor, at this time we desire to offer in evidence 
the depositions of Gladys Oakes and William L. Oakes. 

• • • • 
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101 MR. DAWSON: I read the deposition, if Your 
Honor please, of Gladys Amelia Oakes, taken in 

Seattle, Washington. (Reading:) 

“Direct Examination 

“Q Will you state your full name, Mrs. Oakes? A 
Gladys Amelia Oakes. 

“Q Where do you reside? A 5S04-—241st Street, 
Southwest, Edmonds. 

“Q Are you acquainted with the Plaintiff in this case, 
Mrs. Skovgaard? A Yes, I am. 

**Q Did you know her husband? A Yes, I did. 

“Q When did you first become acquainted with the 
Skovgaards? A I would say it was in about March of 
1946 I met Mrs. Skovgaard. 

**Q Did you live near them or not? A No, we didn’t. 

“Q Did you frequently visit back and forth? 

102 A Yes, we did. 

“Q From the year 1946 up until January 29th, 
did you visit frequently or infrequently? A Oh, I would 
sav we visited mavbe once everv two weeks, mavbe a 

• • • 7 m 

little oftener. maybe once a week, just depending. We 
would see each other all the time, and we were always 
in contact by means of the telephone or something. 

**Q And your telephone contacts, were they frequent, 
with Mrs. Skovgaard? A Well, for myself, I usually 
talked to Mrs. Skovgaard and we were as a rule making 
arrangements to get together. 

“Q What was the nature of the ‘get-togethers’? A 
Oh, we played cards, we went on camping trips and we 
went for rides. 

“0 Can you state approximately the last time that 
von went on a campinsr trip? A Well. I believe the 
l-'*** tune we went on one we went to Lake Crescent and 
it was in the summertime,—just what month I can’t re¬ 
call. 
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“Q Do you remember whether it was late or early 
summer? A Oh, I think it was late summer. 

‘‘Q And when you say camping trips, what does 

103 that imply? Did you take tents along and pitch 
them ? A We took our food and our tents and we 

went in our car and we went boating and we hiked around 
quite a bit in the surrounding area. 

“Q Can you briefly relate what participation Mr. 
Skovgaard took in camp activities? A Oh, he did every¬ 
thing. He was always,—he was the one that went down 
and got the boat and when we went out on the lake. 
They went to the store, I know, after some nut rolls that 
evening. 

“Q Now up until the last of January, 1947, what did 
vou observe as to his activities, and when vou answer 
that question, try and fix the various dates as near as 
you reasonably can. A Yes. Well, the only thing I 
actually observed myself was, I believe, it was one day 
around the first of the year when T was over to Vir¬ 
ginia’s. 

“Q Who is Virginia? A Mrs. Skovgaard. 

“Q Do you know whether he complained of a head¬ 
ache at any other time? A No, he never complained of 
anvthing.” 

Your Honor, I don’t remember whether that went out 
or not. 

THE COURT: What page was it? 

104 MR. DAWSON: That is page 5 . I didn’t mark 
it, if it did. 

THE COURT: 21 and 22 are out. 

MR. DAWSON: 22 is out? 

THE COURT: Yes. 

MR. DAWSON: (Continuing reading) 

“Q During January and February of 1947, were you 
acquainted with what he was doing? A Oh, yes. 

“Q Tell us, please. A Well, he worked part time at 
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the Veterans’ Administration and he went to the Univer¬ 
sity and he had a lot of studying. 

“Q Did he have any hobbies of any nature? A Yes, 
he liked to hunt deer, and he would take trips once in a 
while to do that and he liked to work with wood. Those 
are two things I know about. And they had a dog, and 
I know he took care of the dog and made a little bed for 
it and things like that. He was always doing something 
around the house. 

“Q When you say he liked to hunt deer, could you 
give us some estimate as to the last time he went deer 
hunting? A Yes; he went in the fall of 1946.” 

MR. LOWTHER: Just a minute, Your Honor. 

105 That is not the text of the transcript. 

THE COURT: What page is that, sir? 

MR. LOWTHER : Page 6, Your Honor. 

MR. DAWSON: I have from 21 to 25 as out. 

MR. LOWTHER: I am referring to what Mr. Dawson 
read to the jury, beginning with line 16—I mean line 18, 
the answer. Evidently, Mr. Dawson missed a couple of 
words there. 

MR. DAWSON: You mean the answer on IS? 

MR. LOWTHER: That is right, sir. 

MR. DAWSON: Well, I will read it, then, again: 

(Continuing reading:) 

‘‘A Yes: he went in the fall of,—I would say that was 
1946. He went deer hunting and T believe he went to 
Chehalis. He went for the weekend. 

; ‘Q You were not on this hunting trip? A No. 

“Q Now will you explain the nature of the wood¬ 
working and how long he continued that and what hours 
he devoted to it. if you know. A Well, we were at Skov- 
gaard’s for a Christmas dinner in 1946 and the reason I 
noticed the working of wood was because he had made a 
centerpiece for the table and he took Bill down in the 
basement,—we went down too,— and he had ac- 

106 quired tools and I don’t remember what the project 
was that he was on at that time but he seemed 
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quite interested in what he was doing. That is the only 
reason, you know, that I noticed he had that for a hobby. 

• • • ♦ 

“Q And when you testified to seeing him frequently, 
did that continue through up until the 10th of Feb- 

107 ruarv when he resisted from the Veterans’ Ad- 
ministration and discontinued his studies in the 

University? A Yes, it did. 

i • • • 

“Q Is there any other activity that you know of on 
the part of Mr. Skovgaard approximating the year 1947? 
A Well, about Christmas time, shortly before Christmas, 
the Skovgaards and my husband and myself— 

“Q That is Christmas of 1946? A Christmas of 
1946.—we went after a Christmas tree a.nd the four of 
us hiked through the woods and we got two Christ- 

108 mas trees and pine boughs and. oh, we were gone 
quite a while. T would say we must have hiked 

around at least for an hour and a half finding our trees. 

“Q Describe the nature of the woods? A Oh, it was 
a hilly terrain. 

“Q Any underbrush or things like that? A Oh, yes, 
underbrush and puddles and rocks, and I slipped in one. 
‘‘Q Difficult terrain to travel? A Yes, it was. 

*‘Q Do you think of anything else leading into Janu¬ 
ary of 1947 ? A Yes. T know that we had gone dancing 
together. He was quite a good dancer. 

“Q Do yon recall the last time you went dancing 
together? A Yes, T think it was in the winter of 1946. 
Tt could have been around Thanksgiving. 

“Q Did vou go dancing often or was that merelv occa- 
sional? A No. that was just occasional. 

“Q Was there any reason why you didn’t go dancing 
in .Tanuarv of 1947 or the carlv part of Februarv, 1947? 
A No.” 

• • • • 
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111 MR. DAWSON: (Reading) 

•*Q Do you know how far you were away from 
the road itself when you were rejoined by the men with 
the trees? A Oh, 1 think we were about three-quarters 
of a mile away, possibly. We were gone all day, it 
seemed. We took our lunch. 

"Redirect Exa minat wn —”■— 

MR. LOWTHER: Just a minute, if the Court please. 
This is redirect examination. I have waived my cross. 

THE COURT: All right. Any redirect, to the parts 
you used, Mr. Dawson? 

MR. DAWSOX: T don't see any redirect that helps 
much. 

THE COURT: You waive the recross-examination? 

MR. LOWTHER: I waive recross. 

THE COURT: All right. Is there any part you 

112 want, Mr. Dawson? 

MR. DAWSOX: Yes. In recross-examination, I 
would like ‘he question on line 10 of paste 13. I think it is 
important. 

MR. LOWTHER: Xo objection. 

MR. DAWSOX: All right. We will read it. This is 
recross-oxamination. introduced by the plaintiff. (Read¬ 
ing:) 

“Q Mrs. Oakes, how closely during this time did you 
consider the Skovgaard’s to be as far as your friendship 
is concerned V 1 

For the purpose of the record, I am reading from 
line 16. 

THE COURT: Let us get the question and the answer 
together. Mr. Dawson. 

MR. DAWSOX: Very well. I am reading from— 

THE COURT: T.ine 16, page 13. Read the question 
and then the answer. 
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MR. DAWSON: Very well, Your Honor. (Reading:) 
“Q Mrs. Oakes, how closely during this time did you 
consider the Skovgaard’s to be as far as your friendship 
is concerned? A Oh, very close. 

“Q They were very close friends of yours? A Yes. 
“Q And did you spend more time with the Skov- 
gaards—” 

• * • • 

113 MR. DAWSON: I now offer in evidence the 
deposition of William L. Oakes. (Reading:) 

‘‘Q Mr. Oakes, are you the husband of Mrs. Oakes, who 
lias iust testified? A Yes. 

“Q And is your residence the same as hers? A Yes. 
“Q T take it you live together as husband and wife 
and always intend to? A Yes. 

“O Do you know Mr. and Mrs. Skovgaard? A Yes. 
“Q And please advise how long you have known them? 
A Well. T think it was in the first part of 1946 when T 
met both of them. 

“Q How old are you, Mr. Oakes? A T am 27. 

114 “0 Your wife is how old? A 25. 

“0 Have you been friends with Mr. and Mrs. 
Skovgaard? A Yes, we have. 

“Q State whether or not you visited back and forth 
frequently? A Yes. quite frequently. 

*‘Q Tn other words, you would be guests in their home 
and thev would be guests in your home? A That’s 
right.” 

• • • • 

115 “0 Fn until February 10, 1947. state whether 
Mr. Skovgaard had made anv complaints as to his 

health. A No. he had ne complaints. Just in casual 
talk he would mention that he had had a headache. 

• • • • 

“0 Fp until February 10, 1947. what if anything did 
you observe as to Mr. Skovgaard’s activities? A Well, 
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we were quite close, 1 considered myself a very close 
friend of his. I know he played baseball. I went out to 
the park with him when he played and he liked all types 
of sports. 

‘*Q And how late did you observe him engaging in 
activities of a sports natme? A Well, he was playing 
for a time with the V.A., that is all I can remember. I 
know he was playing with the V.A. 

“Q By that you mean a baseball team consisting 

116 of Veterans’ Administration employees? A Yes; 
just kind of minor games that they got together 

and engaged in. 

*‘Q Now in 1946. it would be during that year that 
you observed him playing? A Yes, it was. 

‘*Q Baseball, I believe, is out of season here in Janu¬ 
ary and February ? A Yes. 

“Q Do you know what position he played on the team? 
A Yes, he was pitching, and quite good, I may add. 

“Q Now I am particularly interested in what activi¬ 
ties of a physical and mental nature you observed him 
engaging in up to and including January 29, 1947? A 
Well, during the summer, late summer, when we went on 
our camping trip, going camping, hiking and boating and 
camp activities like splitting wood and pitching tents and 
around the house,—around home he had his lawn to take 
care of and he was clearing out in back, bushes and 
briars he had out in the back of the lot and then he had, 
you might call it a hobby or a kind of a hobby, of wood¬ 
working. After the summer season was over, he built 
himself a woodworking bench and acquired a few tools 
and more or less puttered around with that, well, up until 
after Christmas. 

117 “Q Your wife in her testimony mentioned a cen¬ 
terpiece. I don’t like to display my ignorance, but 

I thought that was something you knit or crocheted. A 
No, he made it out of the limb of some kind of a tree, I 
don’t know* what it was. but it had the bark on it, and he 
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had candles in it,—he had drilled holes and finished it up 
pretty well so that it would shine on the bottom and had 
the bark on the top, of course. It was more or less a 
decorative piece of material for the Christmas dinner we 
had over there. 

“Q Do you know whether it was in January, 1947, 
when he was attending school and working part time at 
the Veterans’ Administration? A Do you mean— 

“Q When he made this centerpiece? A Well, he 
made that just a couple days before Christmas in 1946. 

“Q Do you know whether he was engaged in the hobby 
of woodworking activities up until February 10, 1947? 
A Well, as much as he could find time to get down there 
he was in the basement working around his bench down 
there. He was going to school.—T guess it was at the 
University there.—he was going pretty regular out there 
and working and he didn’t have much time out- 
118 side of his studies for that kind of work. 

“Q Your wife also referred to a hunting trip in 
the fall of 1946. Were you on that hunting trip? A No, 
T was working and couldn’t get the time off. It was in 
October, 1946, I believe. 

‘‘Q I believe that is deer season here. Do you know 
whether he did any othor type of hunting? A Not that 
T know of. 

“Q Do you have any interest in this case, yourself, 
other than testifying on behalf of a friend? A No, none 
whatsoever.” 

• * • * 

“• • • he was quite a motorcycle enthusiast and he 
managed now and th^n to ride a motorcycle. 

“Q What do you mean when you say he managed to 
ride a motorcycle? A Well, he didn’t own one and I 
guess a friend of his— 

“0 In other words, he borrowed the machine 
and would ride? A Yes. 


119 
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“Q To the best of your estimate, how old a man was 
Mr. Skovgaard in 1946 and the early part of 19471 A 
Well, I believe he was two years older than I was. He 
would be about 29 now. 

• • • • 

I think it is stipulated, the question on line 8, on 
whether he continued to carry on his usual activities up 
until February 10, 1947. I think it is stipulated. 

THE COURT: Baseball, hunting, and woodcarving. 

MR. LOWTHER: Yes, Your Honor. 

MR. DAWSOX: Baseball, deer hunting, and woodcarv¬ 
ing. 

MR. LOWTHER: The stipulation was that those ac¬ 
tivities would be limited to those. I didn’t stipulate it. 

THE COURT: That is what this question and answer 
is admissible for. 

MR. DAWSOX: The point is, this man can tes- 
120 tify as to his activities. 


“Q In other words, his activities, considering seasons, 
were the same up until February 10, 1947. as they were 
the preceding year when you saw him playing baseball? 
A Yes, they were. 

‘‘Q I believe Mrs. Oakes fixed that. Is that your recol¬ 
lection of when you first met them. March. 1946? A 
Well, it was through the wives’ friendship that we 
121 met.” 

MR. LOWTHER: The Government waives 
cross-examination. Your Honor. 

THE COURT: All right. Is there any part you want, 
Mr. Dawson? 

MR. DAWSOX: I think, on page 29, I think this isn’t 
covered on direct. 

MR. LOWTHER: Beginning with what line. Mr. Daw¬ 
son? 

MR. DAWSOX: Line 19, on cross-examination. 
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MR. LOWTHER: Objection, if the Court please. 

MR. DAM SOX: This is line 19, page 29 of the deposi¬ 
tion, on cross-examination of this witness by the Govern¬ 
ment Attorney. (Reading:) 

“Q How many times were you present when he rode 
a motorcycle? A I am not sure. I believe the only time 
I was present was when he was at a motorcycle shop on 
Broadway. Ho just rode around the block. He was very 
interested in buying one, but he didn’t own one at the 
time.” 

That is all, on cross-examination. 

• • • • 

123 “Q There is one thing I should have asked you 
on direct examination that I overlooked. Your wife 

testified something about his helping you paint an auto¬ 
mobile? A Yes. 

“Q When was that and what if any assistance did he 
give you? A That was late in,—I believe it was late in 
the summer of 1946. I used his garage for the process 
of painting to get it out of the weather, and I rented 
equipment and he helped me do all the detail work of 
taking the chrome off the car and masking the windows 
and things like that and he also helped me spray the car.” 
That is all. Your Honor. 

At this time, may we approach the bench? 

(Whereupon counsel aproached the bench, and the fol¬ 
lowing nroceedings were had out of the hearing of the 
jury:) 

MR. DAWSOX: I want to make an offer of proof 
here. At this time, plaintiff’s counsel calls for the 

124 production of the ratings for compensation pur¬ 
poses. made by the Veterans Administration, and 

offers to prove that on January 29, 1947. on the date that 
the application for insurance was signed by Harvey Skov- 
gaard. that his rating was 30 per cent partial disability; 
and we offer that proof. 
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MR. LOWTHER: For compensation purposes? 

Mix. DAWSON: For compensation purposes. 

MR. LOWTI1ER: Very well. 

MR. DAWSON: And then we offer, as a matter of 
proof at this time.—and I understand they are willing 
to stipulate these facts— 

MR. LOWTHER: Just a moment, Mr. Dawson, please. 
The Government will do this: The Government will stip¬ 
ulate that at the time of the application, the disability 
rating for compensation purposes was only 30 per cent. 
However, the Government objects to any admisison in 
evidence of that disability rating, on the theory in Judge 
Letts* ruling on the motion to strike, an admission of 
ratine for disabilitv in an insurance case is reversible 
error: and our own Court of Appeals, under Rose v. 
United States, under the memorandum opinion in the 
Unger case, and we have several more. Your Honor. 

THE COURT: T don’t know if I understood you. Did 
I understand you to say you were willing to stipulate this 
man's rating, for compensation purposes only, was 30 per 
cent ? 

125 MR. LOWTTIER: In answer to plaintiff’s coun¬ 
sel’s offer of proof, T will say that I have admitted 
in evidence the ratings which show 30 per cent disability 
for compensation purposes. However, the Government 
would object most strenuously to an admission in evidence 
of disability pension ratinars in an insurance case, on the 
authority of the ruling of Judge Letts on a motion to 
strike those allegations in the original complaint, which 
motion was sustained: and the plaintiff had to amend 
the complaint. 

THE COURT: As T understand it. Mr. Dawson, that 
question wa< passed upon by Judge Letts. 

MR. DAWSON: Passed on the admissibility of the 
evidence, but it was passed upon that it should be stricken 
from the complaint. T claim this evidence is admissible. 
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THE COURT: Are you contending Judge Letts hasn’t 
passed on that? 

MR. DAWSON: I think, by inference, he did pass on 
that. 

THE COURT: If he did, you are protected on the 
record. I won’t change his ruling. 

MR. DAWSON: There is one other thing I wanted 
to get in the record. We are contending this evidence is 
admissible for the reason that the only schedule of ratings 
is less than total disability—under the rating schedules 
of the Veterans Administration for the schedules 
126 of ratings for compensation purposes—and that 
there is no rating for insurance purposes, declar¬ 
ing an evaluation of a disability less than total, under 
insurance purposes. 

MR. LOWTHER: Will Your Honor indulge me a sec¬ 
ond? 

MR. DAWSON: Wait a minute: wait until I get 
through. 

MR. LOWTHER: Excuse me. 

MR. DAWSON: We are further contending all of 
these disabilities are service-connected; that is, all of 
Harvey Skovgaard’s disabilities were service-connected, 
and that the rating of 30 per cent which he received for 
compensation purposes was based on all of his disabili¬ 
ties. and they are not only admissible as to an evaluation 
of disability they put on at that time, but their admission 
against interest as to what his real rating of disability 
was at that time. 

THE COURT: All of that was brought before Judge 
Letts. 

MR. LOWTHER: He struck that out. 

THE COURT: All you have said was before Judge 
Letts ? 

MR. DAWSON: Yes. 

THE COURT: All right. 
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MR. LOWTHER: I take it. Your Honor is ruling on 
his offer of proof now? 

THE COURT: He is protecting himself. I am ad¬ 
hering to what Judge Letts did. 

MR. DAWSON: We want to make the record. 

• • • • 

127 MR. DAWSON: Your Honor, the plaintiff rests. 

• • • • 

MR. LOWTHER: May it please the Court, the de¬ 
fendant, the United States Government, now moves, at 
the close of the plaintiff's evidence, the plaintiff’s case, 
for a directed verdict, on these grounds: that the plain¬ 
tiff has failed to prove the essential allegations of his 
complaint, namely, the allegation contained—and when I 
say “complaint*’. Your Honor, I refer to the amended 
complaint— 

• • • • 

12S THE COURT: Let me find that. 

MR. LOWTHER: Paragraph 7. 

THE COURT: Yes, sir. 

MR. LOWTHER: In paragraph 7, Y'our Honor, the 
plaintiff alleges that under the provisions of the amend¬ 
ment to the National Service Life Insurance Act—and 
that is with reference to Section 802(c) (2). which was 
called to Your Honor's attention yesterday—plaintiff al¬ 
leges that the said Harvey Skovgaard was automatically 
granted, upon his application of January— 

THE COURT: Let me interrupt you. Excuse me. 
Do you gentlemen want this all reported? Y’ou are en¬ 
titled to it. 

MR. LOWTHER: I would appreciate it. Your Honor. 

THE COURT: All right, sir. 

MR. LOWTHER: —was automatically granted upon 
his application of January 29, and the payment of pre¬ 
miums, an additional $9,000 of National Service Life In¬ 
surance. although, in fact, the policy was never delivered 
to him. 
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He alleges, further, that the “said $9,000 National 
Service Life Insurance automatically granted to Harvey 
Skovgaard, provided— And then he recites the pro¬ 
visions. 

Your Honor, the caption of this action, and the allega¬ 
tions of the action, clearly sound in contract. They are 
not personal in nature in the manner of a mandatory 
action or complaint in the nature of a mandamus 

129 directed against the Administrator. 

One of the essential things that the plaintiff 
must prove in order to recover upon a contract as alleged, 
is the existence of a contract: and in order to show the 
existence of a contract. Your Honor, it is the Govern¬ 
ment’s position that the mere application and tender of 
premiums is insufficient. You have to show acceptance 
by the Veterans Administration, who would be a party 
of the second part to the contract, acting as agents of 
the United States, since it is a policy of National Life 
Insurance. 

Your Honor, the evidence before you up to now,—and 
the plaintiff has now rested,—absolutely fails to show the 
existence of a contract: and I mav further sav, it abso- 
lutely fails to show any automatic contract as alleged in 
paragraph 7. There has been no proof before Your 
Honor that the application of January 29, 1947, and the 
premiums tendered therewith, were accepted by the Vet¬ 
erans Administration under the provisions of Section 
902(c)(2) of the National Life Insurance Act. 

THE COURT: Do they spell-out an acceptance? 

ME. LOWTHER: No, Your Honor. It is the Gov¬ 
ernment’s position it does not. You mean this section 
here? 

THE COURT: Yes. 

MR. LOTCTHER: May T read it to you, please. Sec¬ 
tion 2: (Reading) 

130 “* • * any individual who has had active service 
between October 3, 1940. and September 2, 1945, 
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both dates inclusive, shall be granted such insurance upon 
application therefor in writing and upon payment or 
authorization for deduction of premiums and evidence 
satisfactory to the Administrator showing such person 
to be in good health at the time of such application. In 
any case in which application for life or disability insur¬ 
ance or for reinstatement of such insurance is made 
prior to January 1, 1950, the Administrator shall not 
deny, for the purposes of this section or—” other named 
section “—that the applicant is in good health because 
of any disability or disabilities less than total in degree, 
resulting from or aggravated by such active service.” 

In other words. Your Honor, there has been no proof, 
under the wording of this section, that the evidence sub¬ 
mitted with the application for insurance, and the ap¬ 
plication. itself, has not been put in evidence by the 
plaintiff: there is no indication that the evidence ten¬ 
dered at that time was evidence satisfactory to the Ad¬ 
ministrator. There has been no showing by the plaintiff 
of anything placed before the Administrator at the time 
that the contract was turned down, at the time that the 
application, rather, was turned down. 

131 It gets right back into the proposition. Your 
Honor, after reading Section 802(c)(2), the propo¬ 
sition that T posed to Your Honor before, and that is 
this: Tn order to have a contract of insurance granted 
under those provisions, you have to have sendee between 
such-and-such dates. Mr. Skovgaard met that qualifica¬ 
tion. obviously. You have to have, number two, an 
application. There has been no application offered in 
evidence to Your Honor. 

MR. DAAYSOX: Wait a minute. 

THK COURT: You say the application was made? 
ME. T/YWTHER: Right: T stipulate that. 

THE COURT: You have that element. 

ME. LOWTHER: Tn addition to that, you have to 
have a tender of premiums: in addition to that, you have 
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to have evidence satisfactory to the Administrator, show¬ 
ing such person to be in good health at the time of the 
application. There has been no indication by the plain¬ 
tiff, before this jury or before this Honorable Court, that 
the evidence that has been introduced before the jury 
was ever presented to the Administrator. There has been 
absolutely no showing at all on that. 

When the plaintiff alleges. Your Honor, in paragraph 
7, that mere application and tender gives automatic in¬ 
surance, it is the Government’s contention that is not the 
fact. In other words, by that statement in para- 
132 graph 7, at the close of the plaintiff’s case, plain¬ 
tiff tried to make an insurer out of the Govern¬ 
ment, without proving that the Government ever entered 
into a contract of insurance upon which recovery might 
be had. 

Along those lines, if we may beg the Court’s atten¬ 
tion. T should like to cite, as T called to Your Honor’s 
attention last night, the case of Ginelli v. United States , 
in the District Court for the Eastern District of Massa¬ 
chusetts. The plaintiff’s deceased husband applied for 
and was granted $1,000 of insurance. 

• • • • 

139 THE COURT: Thank you. 

MR. DAWSON: In the first place, I want to 
go to that Fitch case. Judge Bratton dissented in that 
case, and no man in the Tenth Circuit—and I have been 
trying these case? since 1923, Your Honor—no man in 
the Tenth Circuit knows more about Government insur¬ 
ance than Judge Bratton, and who dissented in the 
Fitch case. T want to show you the difference in the 
World War Veterans Risk Act of June 27, 1924— 

THE COURT: Relate these to the cases, will you? 

MR. DAWSON: That is why I want to explain. He 
doesn’t want to explain '+ to the Court. He has got no 
excuse. 
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THE COURT: Don’t argue what he does; you explain 
it to me. There isn't any challenge the Ginelli case is 
under the same Act as this case? 

MR. DAWSON: Which one? 

THE COURT: The GineUi case concerns National 
Service Life Insurance? 

MR. DAWSON: The Massachusetts case? 

THE COURT: Yes. 

MR. DAWSON: That case is against us to this ex¬ 
tent— 

THE COURT: T merely asked you one question. 
Does that concern the National Service Life Insur¬ 
ance ? 

140 MR. DAWSON: It does, sir. 

THE COURT: All right. You say the Fitch 
case is under a different Act? 

MR. DAWSON: The Fitch case is under the National 
Sendee Life Insurance Act, but the facts in the case are 
different. 

THE COURT: All right, sir. Rear with me, so you 
can be of some help to me. 

MR. DAWSON: In the authority—and let me call it 
to the Court’s attention—in the authority to sue on War 
Risk Term Insurance and a World War Veterans Con¬ 
tract. that is the old Act of World War I; and it is true, 
it says, in the event of disagreement as to a claim, in¬ 
cluding a claim for a refund of premiums under a con¬ 
tract of insurance. That is what the old Act says. 

Now. then, when they passed the National Service Life 
Insurance Act— 

THE COURT: Give me the citation of that. 

MR. DAWSON: And that is still 38 VSCA 817. 

THE COURT: 817: all right, sir. 

MR. DAWSON: They changed that a little bit, and 
said, in the event of a disagreement as to a claim arising 
under this chapter: they did not say “contract,” at all. 
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THE COURT: Under this chapter? 

MR. DAWSON: Under this chapter. 

141 THE COURT: Just a minute. You go so fast, 
you won’t be any help to me. I am asking you a 

question. If it disrupts you to ask, I will refrain until 
you get through, but what I am trying to understand, 
you say there is a change under this chapter. Does the 
language go on so as to embrace Section 445 and— 

MR. DAWSON: l’es; that is right. 

THE COURT: It does do it? 

MR. DAWSON: In the original Act— 

THE COURT: Is that still existent? 

MR. DAWSON: No: that is what 1 am getting to. 
On August 1, 1946, they amended “817” to read as 
follows—this is our point, because his argument would be 
w-ell-founded before the Act of August 1,1946. 

Now, I will get to a couple of cases here in a minute. 
“In the event of disagreement as to claim—” 

In the Act of 1946, they inserted the w’ord, “any” 
claim. 

This is a claim arising under this chapter, not under 
the contract of insurance as he says, but arising under 
this chapter, suit may be brought on any claim. This 
is a claim under Section S02 of the Act. Not onlv that, 
there is the danger his argument would be valid if this 
was a suit on a reinstatement of a contract under 

142 the old World War Veterans Act, but it is not 
valid under the National Service Life Insurance 

Act, because it says “any claim,” and this is a claim 
under the Act. 

Furthermore, they raised this very point in a case 
in Texas, which T don’t think has been cited to you. It 
is Gamez v. United States. It is reported in 95 Fed. 
Supp., at page 656. This was also under the Act of 
August 1, 1946. It seems that the Veterans Bureau in 
a number cases, where men were on the fighting front, 
and a good many of them, their applications for insnr- 





68 A 


ance were denied, even though they had been on the fight¬ 
ing front for months, on the ground of the condition of 
their health: so Congress, in August, 1946, sought to 
take care of that. 

THE COURT: You are referring to “817’’ now? 

MR. DAWSON: Yes: and here is what they said,— 
there was no contract issued in that case, and no con¬ 
tract issued in this case,—and they said that the de¬ 
fendant contends that this Court has no jurisdiction 
under USCA, Title 38, Sections 445 and S17, “because 
it contemplates only suits and claims under a contract of 
insurance, the defendant’s position being that there is no 
contract of insurance here but only an application which 
was denied after Gamez’s death. The purpose of the 
amendment of August 1, 1946 was to recognize as a con¬ 
tract of insurance what should have been issued where 
an application was made during the stated period, 
143 that even though no policy was issued, it was due 
or should have been done and was not done. There¬ 
fore. there is no merit in the Government’s contention 
that the court is without jurisdiction because the policy 
actually was not issued.” 

THE COURT: All right, sir. I can understand that, 
and still not differ with what counsel for the Govern¬ 
ment says. Suppose you had this situation: suppose you 
had an application, suppose you had an agreement to 
pay. and you had no showing as to the man’s physical 
fitness, and suppose, ultimately, in fact, he was not 
physically fit: do you mean that a contract is to be pre¬ 
sumed to exist? 

MR. DAWSON: No: it has got to come within the 
framework of “802.” 

THE COURT: How does it come within that frame¬ 
work? T am talking about the physical, now: I am talk¬ 
ing about the showing as to the physical capacity or 
condition. 
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MR. DAWSON: The only requirement this man had 
to meet was that, and it is submitted by the record here. 
THE COURT: “817” or “802”? 

MR. DAWSON: ”802.” 

THE COURT: How about the specific language, which 
I thought you read to me? 

MR. DAWSON: All right. (Reading:) 

”* • * any individual who has had active service be¬ 
tween October S, 1940, and September 2, 1945,-” 

144 And it is admitted this man did. He comes in 
there between those dates. 

THE COURT: Wait a minute. 

MR. DAWSON: (Continuing reading:) 

“—shall be granted such insurance—” 

Did you find it, sir? 

THE COURT: I haven’t got it vet. 

MR. DAWSON: 802(c)(2). 

• • • t 

MR. DAWSON: (Continuing reading) 

”—shall be granted such insurance upon application 
therefor in writing and upon payment or authorization 
for deduction of premiums and evidence satisfactory to 
the Administrator showing such person to be in good 
health—” — 

THE COURT: Don’t slur that.—“and evidence satis¬ 
factory to the Administrator showing such person to be 
in crood health”. 

MR. DAWSON: Yes. sir. 

THE COURT: Was that done? 

MR. DAWSON: No: that isn’t the one we depended 
on. We depended on the next section: 

“In any case in which application for life or dis- 

145 ability insurance or for reinstatement of such in¬ 
surance is made prior to January 1, 1950—” 

That was done in this case. 
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THE COURT: Let me see. 1 haven’t got that place 
yet 

MR. DAWSON: That is the 1946 amendment. Prior 
to this time, we would have had no standing in this 
court. I will admit that, Your Honor; prior to August 
1, 1946, we had no standing in this court on this question 
of the decision of the Administrator on grounds it was 
arbitrary and capricious, or contrary to law, but it was 
final and conclusive. 

“—and the Administrator shall not deny for the pur¬ 
poses of tliis section or Sections S02-S05-S06-81S of this 
title, that the applicant is in good health because of any 
disability or disabilities less than total in degree, result- 
in? from or aggravated bv such active service.” 

We have met every requirement of the Act. 

THE COURT: You have shown here, you did show 
to him he was not totally disabled? 

MR. DAWSON: We showed by their own records 
here—No; their own records at that time rated this man 
30 per cent disabled. 

MR. LOWTHER: Excuse me. 

MR. DAWSON: Wait until I get through. 

• • • • 


146 MR. DAWSON: I am sorry. I want to say 
this: that !.- an issue of fact. This Court has juris¬ 
diction because it is a claim under the chapter of the 
Act under the August 1, 1946 amendment. There isn’t 
any doubt but what it is a claim, and the very issue 
was raised and disused or before Judge Letts; and no 
Judge of this Court has had more experience with in¬ 
surance matters than Judge Letts has. 

THE COURT: We all make our own mistakes. I have 
great respect for Judge Letts, but I have also got a con¬ 
sciousness of my duty, which means I must do what I 
deem to be right, whether it be Judge Letts, or someone 
else. I would be very much persuaded by what Judge 
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Letts did. He is a learned man; but it is my duty to 
find out the facts in a particular case which it becomes 
my duty to determine, and I am asking your help to 
guide me so that I will do what the law requires me 
to do. 

Could you find for me,—you say you have been dealing 
with these since 1923, and I have not,—would you please 
be good enough to go back and, you say, you are dealing 
with the second part of this, and let me have that part 
again? 

i # • • 

148 THE COURT: I would like to try to get a 
premise so that I can attempt to apply any cases. 

You are saying, if this man makes application, and if he 
tenders a premium— 

MR. DAWSON: Yes. 

THE COURT: —that there is no duty on him to 
make an affirmative showing as to his state of health? 
MR. DAWSON: Oh. yes: we have done that. 

THE COURT: Yon have done it where, sir? 

MR. DAWSON: We did it when we sent the applica¬ 
tion for insurance. There was an examination attached 
to that. Your Honor. 

THE COURT: Examination by whom? 

MR. DAWSON: The examination by one of their doc¬ 
tors here, that testified for them, made that examination. 

THE COURT: T am anparently not making myself 
clear to yon. Let us see if wfc can get a common ground. 
Tn other words, you say the application goes in, 

149 and there was appended to that a doctor’s— 

MR. DAWSON: Doctor’s examination. 

THE COURT: —Government doctor’s? 

MR. DAWSON: Examination: yes. 

THE COURT: T haven’t that before me. 

• • • • 
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150 THE COURT: There was the application, and 

you say, to that application there was attached a 
doctor's certificate? 

MR. D AAV SOX: That is right. 

THE COURT: And that doctors certificate was from 
a Government doctor? 

MR. DAAVSOX: Yes. 

THE COURT: And that isn’t before me. Now, then, 
you say, in addition to that, that the man tendered his 
premiums, and you say that this doctor’s certificate stated 
that he was not 100 per cent disabled? 

MR. DAAA’SOX: I don’t know what it shows, because 
that is a matter of proof. 

THE COURT: It shows that it was less than 100 per 
cent. 

AIR. DAAA’SOX: It shows at that time he was rated 
only 30 per cent, from nephritis. That is all his dis¬ 
abilities. AA’e aren’t permitted to show that. The fact 
is, he tried to get total disability at that time and they 
wouldn't even give it to him. 

151 THE COURT: I understand that is compensa¬ 
tion. different from the other? 

MR. DAAVSOX: Yes. 

THE COURT: Let us assume this: assume he did 
make an application: assume he did attach some doctor’s 
certificate thereto, and in the course of dealing with this 
application, they finally concluded that this man was 
100 p^r cent disabled.—would that undo this automatic 
creation of a contract? 

MR. DAAA’SOX: Xo: that is the issue here. Your 
Honor. 

THE COURT: Sir? 

AIR. D AAA’S OX: That is the issue, and that is the 
jurisdiction of this Cou r t und^r any claim. This is a 
claim under the chapter, and that is the claim we are liti¬ 
gating here. 
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THE COURT: l am not making myself clear. I am 
assuming, for the instant, you are before the Court. 

MR. DAWSON: Yes. 

THE COURT: That you are here, and now you have 
an action, and in this action you are claiming that auto¬ 
matically this man gets a policy: and you therefore want 
to recover. They say there are four ingredients to make 
up for this policy: (1) the application to be made; and 
that the premiums be paid, and that he be less than 100 
per cent, and that the disability be service-connected, or 
whatever you call it. The Government says there 
151 is an absence of evidence satisfactory to the Vet¬ 
erans Administration, so that, before those require¬ 
ments of the statute become effective, you have to show 
that. 

MR. DAWSON: We have shown it by our proof here. 
You have got the same situation, as it is no different 
in this case, that when a man becomes totally and per¬ 
manently disabled, on a contract of war risk insurance, 
the Veterans Bureau denies he is permanently and totally 
disabled, he comes into court and proves he is perma¬ 
nently and totally disabled. That is the same situation 
here. This man is entitled to and does have the contract, 
because he complied with every provision of the statute. 

THE COURT: There is no duty on the part of the 
Veterans Administration to deal with this proposition 
that the applicant is in good health because of any 
disability less than total in degree resulting from or ag¬ 
gravated by such active service? 

MR. DAWSON: They have decided it was less. This 
Court has jurisdiction under the August 1, 1946 amend¬ 
ment, because it is a claim under the statute. You can’t 
get away from it. What is this, then—what are we claim¬ 
ing? We are claiming under “S02.” 

THE COURT: T beg of you. again, to assume you are 
in court: assume that the Court does have jurisdiction. 
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Having come in here, have you complied with the 

152 statute, namely, before this adds up to a contract, 
didn't you have to show that there was a com¬ 
pliance with the ingredients of the statute, one of which 
was a showing this man was not one hundred per cent 
disabled ? 

MR DAWS OX: That is the purpose of putting the 
proof in the court. Your Honor, at this time, is to show 
he was not totally disabled at that time he applied. We 
complied with all the other requirements of the statute. 

THE COURT: Didn’t you have a duty to do that, be¬ 
fore the Veterans Administration? 

MR. DAWSOX: You mean to furnish more evidence 
than they had in their files? 

THE COURT: I don't mean more: I mean, evidence. 
MR. DAWSOX: You say, ‘‘furnish evidence to sat¬ 
isfy.” Suppose we furnish all— 

THE COURT: Wouldn't that be arbitrary and capri¬ 
cious? 

MR. DAWSOX: Xo. 

THE COURT: Wouldn’t that require an action— 
MR. DAWSOX: The Act of August 1. 1946, made all 
those questions an issue of fact, investing this Court 
with full jurisdiction in the matter, instead of a man¬ 
damus. or anythin? of the kind, but an issue for the 
Court and jury under this amendment: and that was the 
very purpose of puttin? that word “any” in the 

153 claim. As a matter of fact. I helped draft that 
amendment, myself, and the purpose of putting the 

word “anv” in there was. if you will look at the statute, 
you will find— 

• • • • 

i61 THE COURT: Don’t leave that. sir. You may 
have somethin? there which has been disturbin? me 
a little. T understand your position to be that as a matter 
of law. a contract exists where a Veteran, disabled, files an 



application and tenders premiums, without having made 
a showing that he was less than 100 per cent disabled? 

MR. DAM SOX: X’o; that isn't so. He submits his 
proof as to his disability at that time. Then there is a 
disagreement between the Administrator and him. He 
says the proof shows he is less than totally disabled. The 
Administrator says the proof shows he is totally disabled, 
and that is the issue here, Your Honor, and that is the 
only issue. In other words, we say that the proof that 
was before the Bureau, and was before him at that time, 
not only attached to the application— 

THE COURT: I haven't got any of that before me. 
I haven’t got anything before me showing what the state 
of this man's health was at the time of the application. 

MR. DAM’S OX: You have the proof of what Mrs. 
Skovgaard testified to. 

THE COURT: That is what she testified to, as to 
his, her husband’s, condition; but it seems to me that 
the Veterans Administration— 

MR. DAM'SOX: You mean to say, the proof 
162 that was submitted to him? 

THE COURT: Yes. 

MR. DA M’S OX: Then I will ask Your Honor to open 
up this case and ask that they right now give us the ap¬ 
plication to which was attached the medical report. 

THE COURT: Let us see where we go from there, 
then. Suppose we do that. Suppose they did act on it. 
Suppose they did act on it as you said they did: would 
that still be a jury matter? 

MR. DAM’SOX: Certainly: it is a question of the 
proof on what that man’s condition was at that time. 
That is what these cases hold. Your Honor, because they 
have a right to litigate any claim arising under the Act. 
This is certainly a claim under the Act. and it is a claim 
under S02, any claim under the Act. isn’t it? 

T don’t see why this isn’t a claim under the Act. That 
is the wholo point in this case. 
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THE COURT: Do you recognize there might have 
been a claim, and failure of proof as to the claim? 

MR. DAWSON: It doesn’t make any difference. The 
issue is still before the Court as to whether or not he 
was totally disabled at that time. 

THE COURT: You have got to enlighten me on that, 

because you are conceding to me now—I should better, 

probably— 

▲ * 

l(v» MR. DAWSON: We say the proof has been put 
in here, which shows that he was not totally dis¬ 
abled at the time he applied. 

THE COURT: i haven’t had anything on that. You 
don’t show that before the Administrator. 


THE COURT: Listen .o this: It says the Adminis¬ 
trator shall not deny, for the purposes of this section, 
or sections so-and-so. that the applicant is in good health 
because of any disability or disabilities less than total in 


degree. 

Isn’t it implicit in that, that that must function before 
this policy comes into effect? 

164 MR. DAWSON: No: that is exactly what this 
Gamez case holds. This is this Games case. This 
is the same defense they raised in the Gamez case. 


• i • • 

THE COURT: I have two horns to my dilemma. You, 
apparently, have but on«*. Just assume that you are argu¬ 
ing toward asserting a claim. I am asking you, as a 
part of that, aren’t you required to show that you did 
comply with all the ingredients, including as one of them 
the submission of proof for ac'ion by the Veterans Ad¬ 
ministration— 

MR. DAWSON: That is why T am opening up here, 
because there was attached to that—T didn’t think that 
they would raise that point, because there was no ques¬ 
tion about it. that there was proof submitted at that 
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time, and the proof is attached to the application for the 
insurance. 

THE COURT: All right, sir. Xow, then, and 
165 if he submitted any proof, any proof, not whether 
they agreed with it or not, you say, automatically, 
a contract results? 

MR. DAWSON: I say, automatically, the contract re¬ 
sults, if the man, in truth and in fact, was less than 
totally disabled at that time, and that issue is one for 
the jury in this case. There can be no doubt in my mind, 
under the amendment of August 1, 1946. 

THE COURT: Suppose you finish your argument, and 
we will come back to that point later. Are you going to 
read this 95 Fed. Supp. 

• •it 

170 THE COURT: Still assuming 1 do have, isn’t 
it necessary for you to have shown you did make 

a showing before the Veterans Administration, so as to 
satisfy the last element, less than total in degree. 

171 MR. DAWSON: We have put the proof in on 
that. One of the things that was before them was 

this examination of October 9, 1946. That was before 
them at this time. That has been read into evidence. 

THE COURT: The application was not until January, 
1947. 

MR. DAWSON: Another thing that was before them 
at that time was the records of the Navy Department. 
THE COURT: What was the date? 

MR. DAWSON: They are all oontainued in their files. 
THE COURT: As of what date were those records on 
file? 

MR. DAWSON: The excerpts from that go in immedi¬ 
ately on the filing of a compensation claim. 

THE COURT: I didn’t hear what you said. 

MR. DAWSON: The excerpts before any adjudication 
on the claim for compensation purposes are all in that 
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file, and all considered in connection with it. There can 
be no doubt about it. Everything that is in the Veterans 
Bureau file was before the Board when they passed on 
this claim. 

THE COURT: You are saying to me, if the Veterans 
Bureau had records of 1945 or 1946, and I make an ap¬ 
plication in 1947, the mere making of the application, plus 
the payment of the premiums, shows the disability was 
service-connected, ipso facto entitled me— 

172 MR. DAWSON: There is no doubt about it. 

THE COURT: There is serious doubt in my 
mind, sir. 

MR. DAWSON: I know, but we complied with every 
provision of the law. 

THE COURT: No; I think there is the provision in 
this law, saying that the Administrator, or whoever he is, 
shall issue a policy, provided A. B, C and D are satisfied. 
If there be a failure to satisfy D, then it doesn't issue 
as a matter of law. 

MR. DAWSON: What did they mean when they 
passed the amendment, and said, any claim under any 
Act? They put the word “any” in front of “claim.” 

THE COURT: Any valid claim. You can have a 
right of action without being able to sustain it. 

MR. DAWSON: The whole purpose of this Act was 
because the Veterans Bureau has been so vicious in the 
application with regard to reinsta ement of this insurance, 
thev even denied many who were on the fighting front 
for months. 

THE COURT: We are not interested in that. 

MR. DAWSON: That is the reason for the amend¬ 
ment. 

THE COURT: Have you got a report on this amend¬ 
ment which shows what you have said to me? Does the 
legislative history indicate that? 

MR. DAWSON: T haven’t got the legislative history 
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before me, but I know that is the reason they 
amended. 

173 THE COURT: 1 am not talking about the 
reason. I am talking about what they state in 

the report. 

MR. DAWSON: What I would like to do in this case, 
if I could, this claimant came all the way from Seattle. 
We thought we had argued the whole thing out before 
Judge Letts, and I wouldn't have had her come here 
unless it was argued out. She is at expense coming here. 
Why can’t we let this evidence go to the jury, let them 
reserve the right to make a motion in the case? If the 
jury finds for the Government, that ends the case: and if 
they don’t find for the Government, they can still raise 
this issue, so ihis case could get over with. 

THE COURT: T don’t know whether yon are in a 
position to do that. 

MR. DAWSON: They have got the situation here, 
apparently. I would like to open it up for just a 
moment, to put in that application for insurance, if there 
is going to be any doubt about it. 

MR. LOWTHER: Your Honor, might I address my¬ 
self to the points of Mr. Dawson? 

THE COURT: Yes. 

MR. LOWTHER: Not to burden you any more, or 
not too much. Now, I would like to refer briefly to cer¬ 
tain cases Mr. Dawson has called to Your Honor’s atten¬ 
tion. 

The first one T should like to call to your at- 

174 tention is the Gamez case, which Mr. Dawson claims 
is on all fours with the situation before Your Honor. 

• • • • 

177 THE COURT: The point T was trying to make 
with Mr. Dawson is that you can get into court, 
but once you get in there, it is another question. 

MR. LOWTHER: I should like to go along with the 
same lines, if T may. During his argument, counsel for 
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the plaintiff endeavored to say that in the Fitch case 
the facts are different. Your Honor, the rationale in 
the Fitch case, both in the dissent of Judge Bratton, and 
the majority opinion, and the two Justices there again 
hold in mind the distinction between the jurisdictional 
question and the failure of proof for adequate support. 

May I quote to Your Honor, if I may, the language 
from Judge Bratton in his dissenting opinion: 

• • « t 

1S4 THE COURT: I can't Help but feel, Mr. Daw¬ 
son. that this is not an automatic contract: and I say 
that not only by virtue of the structure of the sub¬ 
section. but from the very language, itself, because it 
seems clear to me. the Congress was prescribing certain 
ingredients for presentation to the Administrator, and 
saying to him that if they did comply therewith, then 
you shall not deny. I can’t see, from the reading of 
this— 

MR. DAWSON: Your Honor, it seems to me—T think 
I have argued the case thoroughly— 

THE COURT: That is all right, sir. T want to be 
as sure as I can. 

MR. DAWSON: If it doesn’t come under the Act, 
what is the claim under that? It is certainly a claim 
under 902. and the Court has jurisdiction over any claim 
under ^02. Tf the Act wasn’t amended, I wouldn’t be 
arguing here, because T base my argument on the amend¬ 
ment of August 1, 194b: but if Your Honor is going 
195 to sustain the motion for a directed verdict, I 
would like to put in the application for insurance, 
so we will have a clear record in this case. 

THE COURT: Do you objeo*- to the opening of the 
record ? 

MR. UOWTHER: T don't have any objection at all to 
putting the statement—you want the statement of the 
doctor? 
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MR. DAWSON: I want the application for insurance. 

MR. LOWTHER: I don’t have any objection to the ap¬ 
plication for insurance. Do you want the statement of 
the doctor? 

MR. DAWSON: They are both attached together now. 

MR. LOWTHER: Yes; they are. I have no objection. 

THE COURT: Have you got the application, Mr. 
Lowther? 

MR. LOWTHER: Yes. Your Honor. 

THE COURT: You have seen this? 

MR. DAWSON: Yes, Your Honor. 

MR. LOWTHER: Your Honor, that is the front of it, 
the medical statements by the applicant, and the medical 
examinations here. The only thing T want to object to, 
there is a statement in here with respect to ratings for 
compensation purposes. 

THE COURT: Will that be all right, sir? 

MR. DAWSON: Of course, I will have to wait till 
the jury sets back, to open up the case, and offer that in 
evidence. 

• •ft 

186 THE COURT: T will take this overnight with 
me. Frankly, I can’t read this (c)(2) to merely 
mean all you have got to do is to file an application and 
a doctor’s certificate which, from its face, may or may 
not mean less than 100 per cent; and if I did do that, it 
would seem to me T would bo saying that the statute on 
its face makes the Administrator just purely a depository. 

• • • * 

18? TTTE COURT: Ts there no discretion in the 
Administration ? 

MR. DAWSON: Discretion, first, in the Administra¬ 
tor. 

THE COURT: If he has got discretion, don’t you 
have to show an abuse of discretion? 

MR. DAWSON: No. Your Honor. 
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THE COURT: Then he has no discretion. 

MR. DAWSON: You have to go to him first to set 
your disagreement: and if he denies the claim, you have 
the right to go into court. That is by the August 1, 
1946 amendment. Prior to that, his decision on reinstate¬ 
ment of insurance, with the possible exception of the 
Love case, which you had, was final and conclusive and 
couldn't possibly be reviewed by a court. This amend¬ 
ment was put in so that the thing could be cut wide-open, 
because the Act states, under “any claim.” 

THE COURT: Whether he used discretion or not? 

MR. DAWSON: Whether he used discretion or not. 

THE COURT: Does any report show that legislative 
history? 

MR. DAWSON: I would have to go and get it. It has 
been some time since I read that, as I say, but I know 
that is the purpose of the amendment. 

THE COURT: T would like to find the purpose 
188 stated in the report. 

MR. DAWSON: I may be able to get that from 
the American Legion in the morning. I don’t know 
whether T could get it in time for court. 

THE COURT: We are recessing early. 

MR. DAWSON: T will call them and find out. 

THE COURT: You have given me, with that excep¬ 
tion. Mr. Dawson, everything you would like to have? 

MR. D \WSON: T think T have. There aren't very 
many cases on that, in view of the fact it is a recent 
amendment. 

THE COURT: If T read these cases, you think I will 
have all T can get? 

MR. DAWSON: If I can get hold of that committee 
report on that. 

• * • • 

191 MR. DAWSON: Your Honor, I have been able 
to get a report of the Committee of the Senate. 

THE COURT: Yes. 
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MR. DAWSON: There was no report of the House 
on the matter. 

• • • # 

192 Now, it passed the Senate in the present form 
that it is in the Act. 

Now, here is the report of the Committee, Calendar 
No. 1740, Report No. 1705, 79th Congress, 2d Session: 
(Reading) 

“Section 14 of the committee amendment amends sec¬ 
tion 617 of the National Service Life Insurance Act of 
1940, as amended,—” 

1 might say to Your Honor that that section does not 
coincide with the section—that is the section of the Act, 
but we are still talking about 817. This is on the Com¬ 
mittee Report, reading Section 14. 

THE COURT: What are you reading?—I have a 
copy. 

193 MR. DAWSON: Page 10. the last page. You 
have a copv? 

THE COURT:' Yes. 

MR. DAWSON: (Continuing reading) 

“—by striking the proviso presently contained in such 
section. The effect of this section will be to authorize 
a trial by jury in the event of denial of a claim for 
waiver of premiums on account of total disability or pay¬ 
ment of benefits on account of total disability. Trial by 
jury is now authorized in the event of denial of a claim 
involving other matters. Your committee are of the 
opinion that trial by jury should be authorized in any 
case in which claim for a contractual benefit under an 
insurance policy is denied by a Government agency.” 

When this came back to the House, they concurred in 
the amendment. This is on the House Record, page 9696, 
July 20, 1946; and it stated that it amended the National 
Life Insurance Act so as to authorize trial by jury in the 
event of denial of any claim for benefits by the Veterans 
Administration. It will be recalled that the bill as passed 
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by the House contained a provision which restricted trials 
in the federal court on insurance matters to judiciary re¬ 
view. The Senate has seen fit to restore the right 

194 of trial by jury. 

Xow, then, we submit that on the basis of that— 
there is no distinction. Your Honor, if I may say it, 
there is no distinction between the jury making a finding 
as to total disability as to waiver of premiums, and a 
lack of total disability under this Section 802. And, 
where every requirement of that section is met, you have 
a contractual relationship with the Government; and we 
submit that while this report of the Committee specifically 
mentions total disabiliy as to a waiver of premiums, the 
word “any” embraces anything within the Act, and it is 
particularly hold that it covered the other sections of 
the amendment to the Act. 

THE COURT: (Keech, D. J.) As I suggested to 
you yesterday, Mr. Dawson, I think this proposition is 
divisble into two parts. One is your right to get into 
the Court. You are in Court. You are here by virtue of 
the determination of Judge Letts that you have a right 
to be in Court. 

Any action which T may here take will not be as to 
your right to be in Court, but what has been done after 
the case has gotten into court. 

T am going into the substance of the situation now. 
You have charged by virtue of Paragraph 7 of this 
amended complaint that there is a cotnract, there is an 
automatic contract. T take it by that, you mean 

195 that it is by operation of law, operation of law 
either by statutory enactment or by judicial in¬ 
terpretation of the section of the Act. 

I think you concede, at least I believe you must con¬ 
cede, that there has not been a contract of the character 
which you and I ordinarily understand as existing be¬ 
tween you and me, because to effect such a legal deter¬ 
mination there would have to be a meeting of the minds. 


85 A 


an offer and acceptance. There has been no acceptance 
here. As you very properly suggest, it is by virtue of 
the rejection that you find yourself in Court. 

I should say, preliminarily, I will receive in evidence 
the application which embraces as a part thereof a 
doctor’s certificate. I understand there has been no 
objection to its receipt, save as to the rating features, 
as to which you are in accord that they constitute no 
proper part of this application. 

MR. LOWTHER: Xo objection. 

MR. DAWSON": May it be marked as an exhibit for 
the record, and for that purpose it is understood that the 
plaintiff's case is opened up to that extent? 

THE COURT: Yes, sir. No objection to having it 
received in evidence, with the limitation to which I think 
all parties agree. 

MR. DAWSON: Yes. 

MR. LOWTHER: Instead of the original, may 
19f> T submit a photostatic copy, since that original 
is part of the records of the YA? 

MR. DAWSON: I have no objection. 

THE COURT: Very well. 

(Photostatic copy of application for National Service 
Life Insurance, with doctor’s certificate attached, was 
marked and received in evidence as Plaintiff’s Exhibit 
No. 7.) 

MR. DAWSON: It is further admitted, so far as pay¬ 
ments of premiums in this case, there has been duly ten¬ 
dered to the Veterans Administration a sufficient number 
of premiums to have had the contract in force if a con¬ 
tract was to be issued. 

THE COURT: You mean as to the date of death? 

MR. DAWSON: Yes. 

THE COURT: In other words, if there was any con¬ 
tract, there were adequate premiums to cover that con¬ 
tract as of the time of death? 

MR. DAWSON: If there is a contract. 


86 A 


MU. LOWTHEK: l will so stipulate. 

THE COUKT: Getting back to the situation, I find 
that there is no contract either by agreement of the parties 
or by operation of law. 

Section 802(c)(2) of Title 38 provides specifically that 
insurance shall be granted to persons entitled 
197 thereto upon written application, payment of pre¬ 
miums, and “evidence satisfactory to the Adminis¬ 
trator showing such person to be in good health at the 
time of such application,” with the limitation on the Ad¬ 
ministrator that he shall not deny the applicant is in 
good health because of service-connected disabilities less 
than total. 

The following subsection. Section S02(e)(3). shows that 
Congress knew well what language to use when it in¬ 
tended the insurance to be automatic: and that language 
was not used in Section 802(c)(2). 

Since I find, as a matter of law on the facts pre¬ 
sented by the plaintiff, that there was no contract of in¬ 
surance in effect at the time of the deceased's death on 
which to base a “claim”, there is nothing left for the jury 
to function on. An action against the United States under 
Section 817 is not a proceeding in which the Adminis¬ 
trator’s exercise of discretion in rejecting the applica¬ 
tion may be reviewed. 

For these reasons. T feel constrained to instruct the 
jury to return a -verdict for the defendant in the case, 
and it will be my purpose to recall the jury for such pur¬ 
pose. 

Before dome: so. 1 will be glad to hear from either or 
both of you gentlemen as ‘o what you may have to say. 

MB. DAWSON": The only thing is, of course, it 
198 has all been argued. 

THE COURT: Have you anything to say? 

MB. LOWTHF.R: No. sir. 

MB. DAWSON: The only thing. T would like to have 
the record show that the direction of the verdict is predi- 





cated solely on the fact that there is no contract; in other 
words, you are not passing on the weight or sufficiency 
of the evidence here. Do you see what I mean? 

THE COURT: I think I will stand on what I have 
said to you, and let the record speak for itself, because 
T think the whole record would be best. 

Would you call in the jury, please. 

I may give you a false understanding, Mr. Dawson. I 
am perforce dealing with the record before me. In other 
words, T am saying, on the law of the case and the evi¬ 
dence before me, I find that the plaintiff has not made 
out a case. 

MR. DAWSON: The point T had in mind was that 
Your Honor was not passing on the sufficiency of the 
evidence to show lack of total disability, because I think 
his motion is based solely on the ground of no con¬ 
tractual relation. 

THE COURT: 1 am passing on the record as a whole. 
T am saying, on the law and evidence before me, T do not 
believe that the plaintiff in this case is entitled to pre¬ 
vail. 

* * • # 

199 THE COURT: Ladies and gentlemen of the 
jury, in your absence, the Court and respective 
counsel have been considering this oase from a point of 
law involved in it. 

The Court has concluded as a matter of law that the 
plaintiff has not made a case. Hence, the Court is in¬ 
structing vou to return a verdict for the defendant in 
this case. 

THE DEPUTY CLERK: Members of the jury, your 
verdict in this case is for the defendant by the direction 
of the Court: and that is your verdict, so say you each 
and all. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellee, the questions are: 

1. Whether the direction of a verdict was proper in a 
National Service Life Insurance suit, where it appeared, 
from the facts presented by the plaintiff, that the applica¬ 
tion for insurance had been rejected by the Veterans’ Ad¬ 
ministration because the veteran was found to be totally 
disabled at the time he made the application, and there was 
no contract of insurance in effect at the time of the veteran's 
death on which to base a claim. 

2. Whether the court erred in refusing' to admit evidence 
of ratings, for compensation purposes, made by the Vet¬ 
erans' Administration. 


(i) 
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BRIEF FOR THE APPELLEE 


COUNTER-STATEMENT OF THE CASE 

In this National Service Life Insurance suit, Virginia 
Skovgaard, plaintiff-appellant, sought a recovery of death 
benefits, as the beneficiary named in an application for 
additional National Service Life Insurance, in the amount 
of $9,000, executed by her husband, Harvey Andrew Skov¬ 
gaard, on the theory that the insurance was automatically 
granted under the provisions of Section 602(c)(2) of the 
National Service Life Insurance Act of 1940, as amended 
(38 U. S. C. A., Sec. 802(c)(2)), notwithstanding the rejec¬ 
tion of the application by tbe Veterans’ Administration. 

The pertinent statutory provision (Section 6602, supra) 
authorized the granting of insurance if certain conditions 
were met. It provides, in substance, that (1) any individ¬ 
ual who had active service between October 8, 1940, and 


(l) 
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September 2, 1945, shall be granted insurance, (2) upon 
application therefor in writing, (3) payment of premiums, 
and (4) evidence satisfactory to the Administrator show¬ 
ing such person to be in good health at the time of such 
application, with the further provision that, in any case in 
which an application for life or disability insurance, or 
for reinstatement of such insurance, is made prior to Janu¬ 
ary 1, 1950, the Administrator shall not deny, for the pur¬ 
poses of the section, that the applicant is in good health 
because of anv disabilitv or disabilities, less than total in 
degree, resulting from or aggravated bv such active service. 

Plaintiff contended that she had complied with the statu¬ 
tory requirements; that her husband, Harvey Andrew Skov- 
gaard, hereinafter referred to as the veteran, had active 
service within the dates specified in the statute, having 
served in the United States Navy from July 16, 1940, to 
April 28, 1945: that on January 29, 1947, he had made an 
application in writing for $9,000 additional insurance and 
tendered the premiums thereon: and that at the time he ex¬ 
ecuted the application for insurance he was less than totally 
disabled as a result of disabilities incurred in the naval 
service and as a result of such service. She alleged that, 
because of these facts, insurance was automatically granted, 
even though a policy of insurance was never delivered to 
the veteran. (Joint App. 2A-5A, 12A-14A.) 

The United States, defendant-appellee, contended that 
tho plaintiff had not shown compliance with the statutory 
requirements; that a policy was not issued; and that the 
application for additional insurance, in the amount of 
$9,0(X), signed by the veteran on January 29, 1947, under 
Section 802(c)(2), supra, and for total disability in the 
same amount, under Section 802(v) (1), Title 38, U. S. U. A., 
was rejected by the Veterans’ Administration on June 25, 
1947, because of a finding that the veteran was, on January 
29, 1947, totally disabled, and, therefore, did not meet the 
requirements of the statute with respect to eligibility for 
additional insurance. (Joint App. 7A-8A, 14A-17A.) 

A motion to dismiss the original petition, which was filed 
by the United States, on the ground, among others, that 
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the court was without jurisdiction, under Section 817 of 
Title 38, U. S. C. A., to review a finding of the Veterans’ 
Administration that Harvey Andrew Skovgaard was totally 
disabled on January 29, 1947, the date on which he made 
application for this additional insurance (Joint App. 5A- 
6A), was overruled by Judge Letts (Joint App. 6A). 

A motion to strike certain allegations contained in the 
original complaint, to the effect that the veteran was rated 
less than totally disabled by the official Rating Boards of 
the Veterans’ Administration for his service-connected dis¬ 
ability, was made by the Government, on the ground that 
such ratings were for pension or compensation purposes 
only, and were wholly irrelevant and immaterial, and 
formed no part of a claim against the defendant in this 
suit, and that evidence of such ratings was not admissible 
to prove the degree of disability for purposes of Xational 
Service Life Insurance. (Joint App. 10A-11A.) This mo¬ 
tion was granted bv Judge Letts, and the allegations 
stricken. (Joint App. 11A-12A.) 

At the trial of the case, which was held before Judge 
Keeeli, and a jury, it was shown that the veteran served 
with the United States Xavy from July 16, 1940, to April 
28. 1945; that while in service he applied for and obtained 
a $1,000 contract of Xational Service Life Insurance, which 
was kept in force by the payment of premiums and which 
matured on the date of his death, May 6,1947; that on Janu¬ 
ary 29, 1947, he executed an application for additional in¬ 
surance in the amount of $9,000, and for total disability 
coverage in a like amount; and that this application for 
insurance was rejected by the Veterans’ Administration 
because of a decision to the effect that the veteran was 
totally disabled on the date of the application and, there¬ 
fore, ineligible to obtain additional insurance under the 
statute. Some testimony was offered by the plaintiff with 
respect to the veteran’s physical condition and activities 
during the interim elapsing between the date of his dis¬ 
charge from the service and the date of his death, and 
other evidence introduced, including the application for 
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insurance with the accompanying medical examination 
report. 

A motion for a directed verdict, made by the defendant 
at the close of the plaintiff’s case (Joint App. G2A), was 
granted, the court stating: 

Getting back to the situation, I find that there is no 
contract either by agreement of the parties or by oper¬ 
ation of law. 

Section S02(c)(2) of Title 3S provides specifically 
that insurance shall be granted to persons entitled 
thereto upon written application, payment of premiums, 
and “evidence satisfactory to the Administrator show¬ 
ing such person to be in good health at the time of such 
application", with the limitation on the Administrator 
that lig shall not deny the applicant is in good health 
because of service-connected disabilities less than total. 

The following subsection, Section 802(c)(3), shows 
that Congress knew well what language to use when it 
intended the insurance to be automatic; and that lan¬ 
guage was not used in Section 802(c) (2). 

Since I find, as a matter of law on the facts presented 
by the plaintiff, that there was no contract of insurance 
in effect at the time of the deceased's death on which 
to base a “claim", there is nothing left for the jury 
to function on. An action against the United States 
under Section 817 is not a proceeding in which the Ad¬ 
ministrator's exercise of discretion in rejecting the ap¬ 
plication may be reviewed. 

For these reasons, I feel constrained to instruct the 
jury to return a verdict for the defendant in the case, 
and it will be my purpose to recall the jury for such pur¬ 
pose. 


* 




I am passing on the record as a whole. I am saying, 
on the law and evidence before me, I do not believe that 
the plaintiff in this case is entitled to prevail. 

• ••it 


(Joint App. S6A-S7A.) 

A judgment for the United States was entered on October 
10, 1951 (Joint App. 17A-1SA), and notice of appeal was 




o 


filed by the plaintiff-appellant on December 3, 1951 (Joint 
App.lSA). 

On this appeal, it is the defendant’s position that the 
direction of a verdict was correct because the plaintiff had 
failed to prove the essential allegations of her complaint to 
the effect that the various statutory conditions prescribed 
by Section S02, supra, had been met, particularly the allega¬ 
tion that at the time the application for additional insurance 
was tendered the veteran was suffering from service-in- 
curred disabilities which were less than total in degree. 
There was no proof that the Administrator of Veterans’ Af¬ 
fairs had determined that the veteran’s disabilities were less 
than total in degree on the date his application was submit¬ 
ted. On the contrary, it was shown that the Administrator 
had rejected the application for insurance because the vet¬ 
eran was determined to be totally disabled on the date of the 
application and ineligible to obtain this insurance. Xo insur¬ 
ance having been granted, there was no contract on which 
to maintain the suit under the provisions of Sections 817 
and 445. Title 38, U. S. C. A., and the jury could not review 
the Administrator's decision in rejecting the application. 
The ratings for compensation purposes were properly ex¬ 
cluded, so they are inadmissible to prove disability in an 
insurance suit. 

SUMMARY OF ARGUMENT 

The direction of a verdict was proper, as the plaintiff 
failed to establish the essential allegations of her complaint. 
In order to recover, she had to allege and prove compliance 
with the statutory requirements for granting insurance. The 
statute authorized the granting of insurance if four condi¬ 
tions were met: (1) Service between October 8, 1940, and 
September 2,1945; (2) an application for insurance in writ¬ 
ing; (3) payment or authorization for deduction of pre¬ 
miums; and (4) evidence satisfactory to the Administrator 
showing the veteran to be in erood health at the time he made 
the application for insurance or suffering from a disability 
or disabilities, less than total in degree, resulting from or 
aggravated by active service. The evidence failed to show 
compliance with the fourth condition, as it was established 
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that the application for insurance was rejected by the Vet¬ 
erans’ Administration and no insurance policy issued be¬ 
cause of a determination that the veteran was totally dis¬ 
abled on the date he executed the application. 

The evidence failed to show a contract of National Service 
Life Insurance, either by agreement of the parties or by 
operation of law, and there was nothing left for the jury 
to pass upon. 

The decided cases hold that there must be a contract of 
insurance in force before an action may be maintained under 
the consent statute. (Sections 443, SIT, Title 3S, U. S. C. A.) 
The amendatory Act, upon which the plaintiff relies, did not 
enlarge the jurisdiction of the court to entertain a suit to 
compel the issuance or reinstatement of a contract of insur¬ 
ance. The legislative history shows that the purpose of the 
amendatory Act was to eliminate the proviso in the original 
Act which gave finality to the Administrator's decisions with 
respect to waiver of premiums for total disability. The jury 
could not, in an action brought under the statute, substitute 
its judgment for the judgment of the Administrator in deter¬ 
mining whether an applicant for insurance was in the re¬ 
quired state of health for the purpose of granting insurance. 
T1 te discretionary acts of administrative officers performed 
within the scope of their authority, and insofar as they are 
not unreasonable or plainly wrong, will not be set aside by 
the courts. If plaintiff desired to review the Administra¬ 
tor's decision and compel the issuance of a contract, the 
proper remedy to pursue would appear to he a proceeding 
in the nature of mandamus. The cases relied upon by plain¬ 
tiff do not support her claim. 

The court properly excluded ratings made by the Vet¬ 
erans' Administration on the compensation claim, as it is 
well established that such ratings are not admissible to prove 
disability in a suit on a Government insurance policy. 
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ARGUMENT 

I 

The Direction of a Verdict by the Trial Court Was Correct, 
as the Plaintiff Failed to Establish the Essential Allegations 
of Her Complaint 

Plaintiff predicated her claim to additional National Serv¬ 
ice Life Insurance upon Section 602(c)(2) of the National 
Service Life Insurance Act of 1940, as amended (38 U. S. 
C. A., See. 802(c) (2)). In order to recover, she had to allege 
and prove that the statutory requirements were met, as the 
statute on which she relied prescribed certain conditions 
which had to be shown before insurance could be granted. 
These conditions are set forth in Section 602(c)(2), supra, 
which reads as follows: 

• * # any individual who has had active service 

between October 8, 1940, and September 2, 1945, both 
dates inclusive, shall be granted such insurance upon 
application therefor in writing and upon payment or 
authorization for deduction of premiums and evidence 
satisfactory to the Administrator showing such person 
to be in good health at the time of such application. 
In any case in which application for life or disability 
insurance or for reinstatement of such insurance is 
made prior to January 1, 1950, the Administrator shall 
not deny, for the purposes of this section or sections 
803-805, 806-818 of this title, that the applicant is in 
good health because of any disability or disabilities, 
less than total in degree, resulting from or aggravated 
by such active service. * * # . 

It will be seen from a reading of the foregoing section 
that four conditions were prescribed for granting insur¬ 
ance: (1) Service between October S, 1940, and Septem¬ 
ber 2, 1945: (2) an application for insurance in writing: 
(3) payment or authorization for deduction of premiums; 
and (4) evidence satisfactory to the Administrator show¬ 
ing the veteran to be in good health at the time of such 
application or suffering from a disability or disabilities, 
less than total in degree, resulting from or aggravated by 
active service. 
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The evidence offered by the plaintiff showed that the 
first, three conditions were met, but not the fourth one. 

There was no evidence that the Administrator had deter¬ 
mined that the veteran was in good health on the date he 
made the application for insurance, or that he was suffer¬ 
ing from a disability or disabilities, less than total in 
degree, resulting from or aggravated by service. In fact, 
the contrary appeared, as it was shown that the application 
for insurance was rejected by the Veterans’ Administra¬ 
tion because of a determination that the veteran was totally 
disabled on the date he executed the application and, there¬ 
fore, unable to qualify for this insurance. 

The case was simply one in which the plaintiff had failed 
to prove the essential allegations of her complaint, requir¬ 
ing the direction of a verdict. As Judge Keecli pointed 
out, the evidence failed to establish the existence of a 
contract of National Service Life Insurance, either by 
agreement of the parties or by operation of law, and there 
was nothing left for the jury to pass upon. (Joint App. 
86A-S7A.) 

This ruling was clearly correct, as it is well established 
that there must be a contract of insurance in force before 
an action may be maintained under Sections 445, 817, Title 
38, U.S.C.A. Meadows v. United States. 2S1 U.S. 271: 
Taft v. United States. 127 F. (2d) S76 (C.C.A. 2d): United 
States v. Fitch. 185 F. (2d) 471 (C.C.A. 10th); Gine.Ui v. 
United. States. 94 F. Supp. 874 (D. Mass): Schilling v. 
United States. 101 F. Supp. 525 (E.D. Mich.). As stated 
in United States v. Fitch, supra (p. 473): 

It cannot be doubted but that actions of this nature 
may be maintained only an on insurance contract or 
policy which is in force and effect. 38 U.S.C.A. Sec. 
445: Meadows v. United States. 2S1 U.S. 271, 50 S. Ct. 
279, 74 L. Ed. 852; Taft v. United States. 2 Cir., 127 F. 
2d 876. • • \ 

Section 817, supra, which authorizes a suit on a National 
Service Life Insurance, incorporates by reference Section 
19 of the World War Veterans’ Act, as amended (38 
L’.S.C.A., Sec. 445), in the following manner: “In the 
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event of disagreement as to any claim arising under this 
chapter, suit may be brought in the same manner and 
subject to the same conditions and limitations as are ap¬ 
plicable to the United States Government life (converted) 
insurance under the provisions of sections 445 and 551 
of this title.” 

In the Meadows case, the Supreme Court pointed out that 
an action to compel the reinstatement of a lapsed Govern¬ 
ment insurance contract was one under the statute and not 
one under an insurance contract, and, hence, not within the 
purview of Section 19, supra, which authorizes suit only 
in the event of a disagreement as to a claim under a con¬ 
tract of insurance. As stated in Meadows v. United States, 
supra (pp. 274-275): 


Section 19 of the act of 1924, as amended March 4, 
1925, c. 553, Sec. 2, 43 Stat. 1302 (U. S. Code, Title 
38, Sec. 445), provides in part: 


‘‘In the event of disagreement as to claim under 
a contract of insurance between the Bureau and any 
person or persons claiming thereunder an action 
on the claim mav be brought against the United 
States either in the Supreme Court of the District 
of Columbia or in the District Court of the United 
States in and for the district in which such persons 
or any one of them resides, and jurisdiction is hereby 
conferred upon such courts to hear and determine 
all such controversies.” 


This provision, we think, has nothing to do with an 
application for reinstatement of a defunct policy. The 
right to reinstatement, when it exists, flows from the 
statutory provision and not from any undertaking 
expressed in the contract of insurance. No doubt, the 
policy holder may have the benefit of the statute, 
although passed subsequently to the issue of the policy, 
White v. United States, 270 U.S. 175, ISO; but a rein¬ 
statement under the provisions of the statute would be 
not the fulfillment of a contractual obligation but, 
in effect, the making of a new contract by statutory 
sanction. 

* * * * * 


The situation in the present case is altogether dif¬ 
ferent. The original policy had come to an end; lia- 
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bility under it bad wholly ceased; a new application 
was required, together with proof of an existing con¬ 
dition sufficient to satisfy the director, before reinstate¬ 
ment could be made. The effect of the statute is to 
accord the privilege of reinstatement to the holder of 
a lapsed policy, not to read into it a promise to that 
end. The existence of the old policy is, of course, a 
necessary prerequisite to the consideration of a claim 
for the allowance of the statutory privilege, but the 
claim is one under statute, not under the contract, and, 
consequentlv, does not fall within the terms of Sec. 
19. 

Also, as stated by the United States Court of Appeals for 
the Second Circuit in Taft v. United States, supra, a case 
in which the plaintiff sought to obtain reinstatement of a 
war risk insurance policy under the provisions of Section 
19 of the World War Veterans' Act, as amended (pp. $77- 
S7S): 


However, if we accept the special verdict as true, the 
insured had filed just such an application and had 
therefore done all that was necessary, and the direc¬ 
tor's refusal was wrongful. It is true that Meadows 
v. United Status, supra. 281 U.S. 271, 50 S. Ct. 279, 
280, 74 L. Ed. 852, 73 A.L.R. 310, did not concern quite 
the same situation: the director had considered the ap¬ 
plication but he thought the insured “totally and 
permanently disabled.” Thus, in order to succeed, 
the insured had to upset a finding made by the di¬ 
rector, and the court might have rested upon the 
finality of his decision unless there was no “sub¬ 
stantial evidence'’ to support it. Conceivably the plain¬ 
tiff at bar may have had an action to compel the di¬ 
rector to discharge the duty which we are assuming 
that he refused to discharge. Even so, it would not be 
possible for her to sue the United States in an action 
in Vermont, unless Congress included that remedy as 
a part of the procedure permissible in an action 
brought under Sec. 19, 38 U.S.C.A. Sec. 445. Meadoirs 
v. United States, supra. 281 U.S. 271, 50 S. Ct. 279, 
74 L. Ed. S52, 73 A.L.R. 310, did not at all hold that 
the decision of the director could not be reexamined by 
the district court; it decided that no action of any kind 
lay against the United States except one brought upon 
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a policy which had not lapsed and needed no reinstate¬ 
ment. It follows that the judgment dismissing the 
complaint for reinstatement was right. 

Although the cited cases, with the exception of Schilling , 
involved reinstatements of lapsed policies, whereas the 
present case involves the issuance of an original policy, 
the same principle applies, for, as pointed out in the 
Meadows case, “a reinstatement under the provisions of 
the statute would be not the fulfillment of a contractual 
obligation but, in effect , the making of a new contract hg 
statutory sanction.” (Italics supplied.) 

It seems clear from the foregoing cases that there was 
no contract of National Service Life Insurance on which 
an action could be maintained under Section S17, supra. 
and that the jury could not have rendered a verdict to the 
effect that a contract of insurance had been issued con¬ 
trary to the fact. Nor could the jury substitute its judg¬ 
ment for the Administrator's in passing upon the appli¬ 
cation for insurance in a proceeding brought under Sec¬ 
tion S17. 

The plaintiff apparently concedes that a contract of in¬ 
surance was required before suit could be maintained 
under Section S17, supra, as originally enacted (Appel¬ 
lant's Br., p. 8, but contends that the amendment of Au¬ 
gust 1, 1946, to tho Act enlarged the jurisdiction of Federal 
District Courts to consider a claim of this character and 
to permit the jury to pass upon the question as to whether 
insurance should have been issued by the Administrator, 
notwithstanding the fact that no contract of insurance was 
issued or was in effect at the time of the veteran's death. 
It is submitted that the amendment of August 1, 1946, did 
not accomplish such a change, and that a contract of in¬ 
surance must still be in force before an action may be main¬ 
tained under Section S17, supra. United States v. Fitch, 
supra; Ginelli v. United States , supra; Schilling v. United 
States, supra. The cited cases were decided after the 
amendatory Act, and follow the earlier holdings in the 
Meadows and Taft cases. 
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The legislative history also supports this construction, 
as it clearly appears therefrom that the purpose of the 
amendment was merely to eliminate the provision in the 
original Act which gave finality to the Administrator's de¬ 
cision with respect to waiver of premiums for total dis- 
abilitv under the contract, and was not designed to change 
the situation presented in this and like cases, where an at¬ 
tempt is made to invoke the jurisdiction of the court to 
compel the issuance or reinstatement of an insurance con¬ 
tract. 

Section 817. as originally enacted (.">4 Stat. 1014), con¬ 
tained the following provision to the effect that the decision 
of the Administrator as to waiver or non-waiver of pre¬ 
miums on account of total disability should be conclusive 
and binding on the court: 

In the event of a disagreement as to claim arising 
under this chapter, suit may he brought in the same 
manner and subject to the same conditions and limita¬ 
tions as are applicable to United States Government 
(converted) life insurance under the provisions of 
sections 445 and 551 of this title, as amended: Pro¬ 
vided, That in am/ such suit the decision of tJie Ad¬ 
ministrator as to waiver or nonwaiver of premiums 
under section 802 (n) shall be conclusive and binding 
on the court. (Italics supplied.) 

Section SI7 was amended by the Insurance Act of Au¬ 
gust 1, 194G (GO Stat. 7S8), to eliminate the foregoing pro¬ 
vision with respect to the finality of the Administrator’s 
decision as to waiver or nonwaiver of premiums, as fol¬ 
lows : 


In the event of disagreement as to any claim aris¬ 
ing under this chapter, suit may be brought in the same 
manner and subject to the same conditions and limi¬ 
tations as are applicable to the United States Govern¬ 
ment life (converted) insurance under the provisions 
of sections 445 and 551 of this title. 
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The purpose of this amendment was explained in Senate 
Report Xo. 1705, 79th Congress, 2d Session, dated July 12, 
1946, as follows: 

Section 14 of the committee amendment amends sec¬ 
tion 617 of the National Service Life Insurance Act of 
1940, as amended, by striking the proviso presently 
contained in such section. The effect of this section 
will be to authorize a trial b// jury in the event of de¬ 
nial of a claim for waiver of premiums on account of 
total disability or payment of benefits on account of 
total disability. Trial by jury is now authorized in the 
event of a claim involving other matters. Your com¬ 
mittee are of the opinion that trial by jury should be 
authorized in any case in which claim for a contractual 
benefit under an insurance policy is denied by a Gov¬ 
ernment agency. (Italics supplied.) 


At the same time that Section 817 was amended to elimi¬ 
nate the provision concerning the finality of the Adminis¬ 
trator’s decision with respect to waiver, Section SOS, Title 
38, U.S.C.A., was also amended to conform therewith. As 
originally enacted, Section SOS (54 Stat. 1012) read, in 
pertinent part, as follows: 

Except in the event of suit as provided in section SI7 
hereof, all decisions rendered by the Administrator 
under the provisions of this chapter, or regulations 
issued pursuant thereto, shall be final and conclusive 
on all questions of law and fact, and no other official 
or court of the United States shall have jurisdiction 
to review by motion or otherwise any such decision. 

This section was amended by the Insurance Act of August 
1,1946 ( 60 Stat. 7SS), to read as follows: 

Except in the event of suit as provided in section S17 
of this title, or other appropriate court proceedings, 
all decisions rendered by the Administrator under the 
provisions of this chapter, or regulations properly is¬ 
sued pursuant thereto, shall be final and conclusive on 
all questions of law or fact, and no other official of the 
United States, except a judge or judges of United 
States courts, shall have jurisdiction to review any 
such decisions. 
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Tlie purpose of this amendment to Section SOS is ex¬ 
plained in Senate Report No. 1705, as follows: 

Section 12 of the committee amendment amends sec¬ 
tion 60S of the National Service Life Insurance Act of 
1940, as amended, effective as of October S, 1940, to 
eliminate the finality of the decisions of the Admin¬ 
istrator on insurance matters and to authorize reviews 
by United States district courts in conformity with the 
provisions of section <>17 of the act as hereinafter 
amended. Your committee is of the opinion that the 
right of tlie judicial review should be extended in any 
case in which there is disagreement as to any alleged 
right under contract. (Italics supplied.) 

The Committee Reports make it clear that the amend¬ 
ments were enacted to authorize a jury trial in the 
event of denial of a claim for waiver of premiums on ac¬ 
count of total disability or payment of benefits on account 
of total disabilitv, or anv claim for contractual benefits 
under a policy. No mention is made in the Committee Re¬ 
ports of the situation here presented, and nothing appears 
to indicate an intention on the part of Congress to enlarge 
the jurisdiction of Federal District Courts to entertain a 
suit brought for the purpose of accomplishing a reinstate¬ 
ment or the issuance of an insurance policy, and if such a 
drastic change were contemplated, it would certainly seem 
that a reference would be made thereto in the Committee 
Reports just as a reference was made to the cases involving 
a waiver of premiums for total disability. 

If the Congress had intended to permit juries to pass 
upon the question as to whether insurance should be issued 
or should be reinstated, it would have made known its in¬ 
tention by clear and unmistakable language, and, in the 
absence of such language, jurisdiction may not be assumed, 
for, as stated in United States v. Fitch, supra (p. 474): 

The United States may be sued only in cases plainly 
within the terms of the authorizing statute and the 
courts cannot go beyond the letter of the consent given. 
Price v. United States and Osage Indians. 174 U.S. 373, 
375, 19 8. Ct. 765, 43 L. Ed. 1011; United States v. 
Michel, 2S2 U.S. 656, 659, 51 S. Ct. 2S4, 75 L. Ed. 59S; 
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Munro v. United States, 303 U.S. 3G, 41, 58 S. Ct. 421, 
82 L. Ed. 633; United States v. Alberty, 10 Cir., 63 F. 
2d 965, 966; Leyerly v. United States, 10 Cir., 162 F. 
2d 79, 84. Statutes waiving the immunity to suit are 
strictlv construed and Congress mav grant the right 
with whatever restrictions it seems proper. Wilson v. 
United States, 10 Cir., 70 F. 2d 176, 179; Bryan v. 
United States, 10 Cir., 99 F. 2d 549, 552. Tile courts 
have jurisdiction of only those cases which clearly come 
within the permission statutes and no representative of 
the United States has the power to waive these condi¬ 
tions or limitations. Finn v. United States, 123 U.S. 
227, 232, S S. Ct. 82, 31 L. Ed. 128; Reid v. United 
States. 211 U.S. 529, 539, 29 S. Ct. 171, 53 L. Ed. 313; 
Munro v. United States, supra; Bryan v. United Slates, 
supra. * * m . 


It is apparent that there are many such cases arising all 
the time which are being handled administrativelv bv the 
Veterans' Administration. Section SOS, supra, seems to 
recognize that there are such cases by providing that, ex¬ 
cept in the event of suit, as provided in Section 817, or 
other appropriate court proceedings, all decisions rendered 
by the Administrator under the provisions of the chapter 
shall be final and conclusive on all questions of law or fact. 
If plaintiff's contention were sustained, this part of Section 
SOS would be rendered meaningless, as all such matters 
would he subject to review under Section 817, and no deci¬ 
sion of the Administrator would be final and conclusive on 
any question of law or fact. 

The contention that the jury should be permitted to pass 
upon the discretionary act of the Administrator in deter¬ 
mining whether the veteran met the statutory health re¬ 
quirements in granting or refusing to grant insurance also 
runs counter to the firmly established rule that the discre¬ 
tionary acts of administrative officers within the scope of 

their authoritv and, insofar as thev are not unreasonable 
• • 

or plainly wrong, will not be set aside by the courts. Mor¬ 
gan v. Hines. 149 F. (2d) 21 (App. D.C.): Hammond v. 
Hull, et at.. 131 F. (2d) 23 (App. D.C.), certiorari denied, 
318 U.S. 777; Wilbur v. United States ex rel. Kadrie . 281 
U.S. 206; United States ex rel. Roughton v. I ekes, 101 F. 
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(2d) 248 (App. D.C.); United States ex ret. Girard Trust 
Co. v. Hvlveriug. 301 l\S. 540; Keim v. United States, 177 
U.S. 290, 292. 

In Morgan v. llines. supra, a regulation pertaining to the 
reinstatement of a Government insurance contract was un¬ 
der consideration, and, in declining to order the Adminis¬ 
trator of Veterans* Affairs to reinstate the contract, this 
court stated (p. 22): 


The controlling rule is that the courts will not inter¬ 
fere to compel action by an executive officer unless his 
duty to act is clearly established and plainly defined, 
and the obligation to act is peremptory. Xo such 
showing was made in this case. 


While the Administrator's decision is not open to review 
in the present proceeding, under our view of the case, it 
nevertheless appears that there was much evidence to show 
that the veteran was totallv disabled on Januarv 29, 1947, 
and to sustain the Administrator's decision rejecting the 
application. The examination report, which was a part of 
the application for insurance, showed that the veteran was 
suffering from chronic nephritis, hypertension, albuminuria 
and a heart condition (mitral stenosis) on the critical date. 
Thirteen days later, on February 11, 1947, he entered a hos¬ 
pital. and remained hospitalized until he died, on May 6, 
1947. (Joint App. 25A-26A.) Far from showing that his 
disabilities were less than total in degree, this evidence 
tended to establish the correctness of the Administrator's 
determination that the veteran was totally disabled and, 
therefore, unable to meet the statutory requirements under 
which this additional insurance might have been granted. 

The cases of Cunningham v. United States. 67 F. (2d) 
714 (O.C.A. 5th): Anderson v. United States. 36 F. (2d) 45 
(C.O.A. 9th); and United States v. Carlson. 44 F. (2d) 5 
(C.O.A. 9th), upon which plaintiff relies in her brief (pp. 
8-9) in support of the jurisdictional point, all involved auto¬ 
matic insurance under the War Fisk Insurance Act, and 
are readily distinguishable, as the courts there held that 
contracts of insurance were automatically granted under 
the language of the War Risk Insurance Act, to the effect 
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that “any person * • • shall be deemed to have applied 
for and to have been granted insurance”. There was no 
statutory requirement that the Administrator pass upon 
the condition of the veteran’s health or perform a discre¬ 
tionary act in granting insurance, as in the present case. 
Xor does the case of Jenkins v. United States . 22 F. (2d) 
068 (D. R.I.), which plaintiff cites (p. 9), support her claim, 
as the question involved there was purely one of fact, 
namely, as to whether the veteran had applied for and 
obtained insurance, the application having been lost, and 
the court determined, on the evidence adduced, that the 
veteran had made such an application, and that a contract 
of war risk insurance was in effect. The Government con¬ 
ceded at the trial that, if the veteran had made such an ap¬ 
plication while in service and delivered it to his company 
representative, he was entitled to the same contractual 
rights as the holder of a war risk insurance certificate. 

The case of Gamez v. United States, 95 F. Supp. 656 (S.D. 
Tex.), upon which the plaintiff relies (Appellant's Br., p. 
13), is also clearly distinguishable, as it involves sub-section 
(3) of Section 802 (c), under which an applicant for insur¬ 
ance is “to be deemed to have applied for and to have been 
granted insurance” if certain conditions were met. As 
Judge Keech pointed out, the sub-section involved in the 
Gamez case did provide for automatic insurance, and the 
Congress did not see fit to employ similar language in the 
section here involved. 

Plaintiff's argument that the Government has alwavs 
taken the position that nephritis is not totally disabling, and 
that the Supreme Court so decided in United States v. 
Spaulding. 293 U.S. 498, rehearing denied, 294 U.S. 731, is 
not borne out by the facts. The question as to whether one 
is totally disabled, for insurance purposes, from a particu¬ 
lar disability or combination of disabilities, depends upon 
the facts and circumstances in the individual case. 1 In the 


1 Total disabilitv. as used in the National Service Life Insurance 
contract, is defined in Veterans* Administration Regulation 3443 (3$ 
C. F. R.. 1946 Supp., Sec. 10.3443) as "any impairment of mind or 
body which continuously renders it impossible for the insured to 
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present case, as the record shows, the Government has taken 
the position that the veteran’s nephritis, together with his 
other disabilities, totally incapacitated him on the critical 
date, and that is the reason his application for insurance 
was rejected. A reading of the Supreme Court’s decision 
in the Spaulding case shows that what the Court there de¬ 
cided was that work which the veteran performed after the 
lapse of his contract and an examination report showing 
him fit for service as an air pilot conclusively refuted his 
claim that he was totally disabled. The Court did not de¬ 
cide that nephritis as such was not a totally disabling con¬ 
dition, and the case is not authority for such a proposition. 
Xeither did the court, in United States v. Wilfore, G6 F. 
(2d) 2ob (C.C.A. 2d), hold that nephritis, as a matter of 
law, is not totally disabling. 


II 

The Court Properly Excluded the Ratings of the Veterans’ 
Administration on the Compensation Claim, as Such Rat¬ 
ings Are Inadmissible in an Insurance Suit 

The court properly excluded compensation ratings ren¬ 
dered by the Veterans' Administration, as it is well settled 
that such ratings are inadmissible to prove disability in a 
suit on a Government insurance contract. Demeter v. 
United States. 66 F. (2d) 18S (App. D.C.): Ilines v. Welch. 
23 F. (2d) 979 (App. D.C.); Rose v. United States . 70 F. 
(2d) 68 (C.C.A. 10th): United States v. Thomas. 53 F. (2d) 
192 (C.C.A. 4th): United States v. Golden. 34 F. (2d) 367 
(C.C.A. 10 th): Magenton v. United States. 75 F. (2d) 410 


follow any substantially gainful occupation.” This definition of 
total disability has been construed in Stephens v. United States. 85 
F. Supp. 620 i F..D. Ky.i, and McHam v. United States. S7 F. Supp. 
S4 l W.D. 8. C.i. in much the same manner as total disability has 
been construed in United States Government life and yearly renew¬ 
able term insurance policies to mean any impairment of mind or 
body which prevents the pursuit of a substantially gainful occupa¬ 
tion without injury to health. Lumbra v. United States. 290 U. S. 
551; United States v. Spaulding, supra. As pointed out in Lumbra 
v. United States, supra, total disability is to be construed reasonably 
and with regard to the circumstances of each case. 
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(C.C.A. 8th); Lockett v. United States, 86 F. (2d) 1 (C.C.A. 
5th); McNally v. United States, 52 F. (2d) 440 (C.C.A. 8th); 
Warren v. United States, 42 F. (2d) 755 (D. Idaho); United 
States v. Ware, 110 F. (2d) 739 (C.C.A. 5th); Chrisman v. 
United States, 61 F. (2d) 673 (C.C.A. 9th). 

The distinction between disability ratings for compensa¬ 
tion and insurance purposes is pointed out in Rose v. United 
States, supra (pp. 6S-69), as follows: 

The questions asked were improper and the objec¬ 
tions should have been sustained. Very early in war 
risk insurance litigation, disabled soldiers undertook 
to establish their disability, over the objection of the 
government, by proof that the government had rated 
them disabled for purposes of compensation. Such 
proof has been uniformly held to be immaterial. United 
States v. Golden (C.C.A. 10) 34 F. (2d) 367: Runkle v. 
United States (C.C.A. 10) 42 F. (2d) 804; McGovern v. 
United States (D.C.) 294 F. 108, affirmed (C.C.A. 9) 
299 F. 302. If such proof is immaterial when offered 
by the soldier, it is likewise immaterial when offered 
by the government. Chrisman v. United States (C.C.A. 
9) 61 F. (2d) 673; Lomieka v. United States (D.C.X.Y.) 
2 F. Supp. 766. A war risk insurance policy is a con¬ 
tract, bought and paid for. If the contingency in¬ 
sured against occurs during the life of the policy, the 
insured may recover; otherwise not. The fact that the 
administrative arm of the government may allow or 
disallow compensation, based upon a different stand¬ 
ard of disability, has nothing to do with a judicial 
determination of disability under the policy. 

This court recognized the distinction in Dr meter v. United 
States, supra, in which it was said (p. 189): 

Number 6 is to exclusion of a paper from the 
Treasury Department, Bureau of War Risk Insurance, 
notifying plaintiff that he was awarded $30 a month 
disability compensation to continue during total dis¬ 
ability. This ruling was not error, for it is settled 
law that total disability for purposes of compensation 
differs greatly from total disability for insurance, and 
the expression used in the paper in question was likely 
■o mislead the jury. 



The reason for the rule announced in the foregoing cases 
is clearly shown here, where the plaintiff is contending that, 
because the veteran was given a disability rating of 30 per 
cent for compensation purposes, and this rating was still 
in effect on the date he submitted his application for insur¬ 
ance, the Administrator of Veterans’ Affairs was precluded 
or foreclosed from making the determination which he did 
make, for insurance purposes, that the veteran was totally 
disabled on the date of the application and, therefore, in¬ 
eligible to obtain this insurance. 

The compensation rating had no bearing whatever on the 
question as to whether the veteran was totally disabled, for 
insurance purposes, on January 29, 1947, the date he exe¬ 
cuted the application for insurance. The rating was made 
long prior to that date, under other statutory provisions 
authorizing the payment of compensation benefits (38 
V.S.C.A. 471, 477). It was based on other and different 
evidence than that submitted in support of the claim for 
insurance under Section 802 (c) (2), supra. It did not pur¬ 
port to be and was not a determination as to the degree or 
extent of the veteran's disabilities on the date he submitted 
the application for insurance. It was not based in any way 
upon the evidence showing the veteran's condition of health 
on January 29, 1947. In other words, this compensation 
rating, under any view of the case, did not reflect the con¬ 
dition of the veteran's health on the critical date, and its 
use by the jury would be very definitely misleading. 

Manifestly, the statute (Section S02 (e) (2), supra) called 
for a determination as to whether the veteran was in the re¬ 
quired condition of health before insurance could be granted. 
Xot only did the Administrator have the right but the duty 
under the statute to pass upon the application for insurance 
and determine whether the veteran was totally disabled and 
eligible for this insurance. The Administrator performed 
this statutory duty when he considered the examination 
report and other evidence accompanying the application 
for insurance, and determined, on the basis of such evidence, 
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that the veteran was totaly disabled and, therefore, unable 
to satisfy the requirements of the statute. That his deter¬ 
mination was not without support in the evidence is clearly 
shown bv the fact that the veteran was suffering from 
chronic nephritis, hypertension, albuminuria and a heart 
condition (mitral stenosis) (PL Exh. Xo. 7, Joint App. 85A) 
on the date of application, and that his condition necessitated 
his hospitalization from February 11,1947, to the date of his 
death, on May 6, 1947. 

The statement contained in the plaintiff's brief that the 
compensation rating “sufficiently tied in with the question 
of whether he was totally disabled'’ so as to make the rat¬ 
ing admissible in evidence (Appellant’s Hr., pp. 15-16), and 
that “It simply meant, that one division of the Veterans 
Administration on the same evidence held him to be 30% 
disabled, while another division on the identical evidence 
found, after his death, that he was totally disabled on the 
pertinent date in question”, is not a correct statement. As 
already pointed out, the rating for compensation purposes 
and the decision on the insurance claim were not based on 

the same evidence, but were based on entirelv different evi- 

% 

dence, were rendered at different times under different 
statutory provisions for different purposes, and were made 
independently of each other. Xor is the fact that the de¬ 
cision on the application was made after the death of the 
veteran of any special significance. It could not be made un¬ 
til after the application was received and considered. The 
application was received on February 4, 1947, and rejected 
June 25, 1947. This was not an unreasonable time, con¬ 
sidering the volume of business before the Veterans’ Ad¬ 
ministration, a fact of which the court took notice in James 
v. United States , 185 F. (2d) 115 (C.C.A. 4th). 

The cases of United States v. Kearns, 115 F. (2d) 552 
(C.C.A. 10th), and Florian v. United States, 114 F. (2d) 990 
(C.C.A. 7th), which the appellant cites as authority for the 
proposition that rights to insurance may not be destroyed 
by a retroactive compensation rating, are not in point, for 
the reason that (1) there was no retroactive or changed 
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compensation rating 2 in this case, the decision of the 
Veterans' Administration rejecting the application for in¬ 
surance being an original decision, made under the stat¬ 
ute and not connected in any way with the compensation 
claim, and (2) the section of the statute involved in the two 
cited cases related to the revival of war risk term insurance 
where an insured was suffering from a compensable dis¬ 
ability at time of lapse for which compensation was uncol¬ 
lected, and this particular section of the statute (38 U.S.C.A. 
516) has no application whatever to the present case. 

The cases of Taylor v. United States, 71 F. (2d) 76 
(('.(’.A. 5th), and Prerette v. United States. 6S F. (2d) 112 
(C.C.A. 4th). which plaintiff cites as authority for the 
proposition that the compensation rating should have been 
admitted in this case, did not deal with the situation here 
presented. In the Taylor and Prerette cases, evidence of 
compensation payments—not compensation ratings—was 
admitted because, in the first case, it tended to show that, 
without payment of compensation, the veteran was unable 
to obtain a living at farming, the only work he was fitted 
to perform, and in the second case, it had a bearing on the 
question as to whether the insured had labored as a mill- 
hand voluntarily or through financial necessity. In other 
words, in both cases evidence of compensation payments 
received had some bearing upon the question as to whether 
the insured was able to perform a substantially gainful 
occupation without injury to health. 


- Probably the rating for compensation purposes, which had been 
rendered long prior to the application for insurance, was subse¬ 
quently changed and increased in the light of this medical history, 
but whether it was or not is beside the point, for the reasons here¬ 
tofore stated. Decisions of the Administrator as to compensation 
matters are not subject to judicial review. 38 U. S. C. A. lla-2. 
Van Home\. Hines , 122 F. (2d) 207 (App. D. C.). 
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CONCLUSION 

For the reasons stated, it is respectfully submitted that 
the judgment should be affirmed. 

Charles M. Irelan, 
United States Attorney. 

Holmes Baldridge, 

Assistant Attorney General. 
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Attorney , Department of Justice. 
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